


Judge John C. North, II ' 4 Ren Serey
Chairman R L Executive Director

STATE OF MARYLAND

CHESAPEAKE BAY CRITICAL AREA COMMISSION
45 Calvert Street, 2nd Floor, Annapolis, Maryland 21401
(410) 974-2426 Fax: (410) 974-3338

November 20, 1997

Ms. Penny Chalkley

Anne Arundel County Department of Planning and Code Enforcement
2664 Riva Road, MS 6302 .

Annapolis, Maryland 21401

Dear Ms. Chalkley:

We received an inquiry about the reforestation requirements of the Woods Landing II
subdivision. We understand that the developer cleared up to 30% of the site and has purchased
an easement off-site. We simply ask that your office provide an updated, approved, final site
plan along with the location of the easement. Please provide the acreage figures-for this site
including the area cleared, acreage of mitigation required, and number of acres eased. Also, was
the easement for a limited time period or was it a perpetual easement?

Thank you for your cooperation with this request. If you have any questions, please call me at
(410) 974-2426. :

Sincerely,

s . Y /

/

Sl (A R

Lisa A. Hoerger
Environmental Specialist

T AA 15691
- —

—

Branch Ottice: 31 Creamery Lane, Euston, MD 21601
(410) 822-9047 Fax: (410) 820-5093

TTY FOR DEAF ANNAPOLIS-974-2609 D.C. METRO-586-0450
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JUDGE JOHN C. NORTH, Il
CHAIRMAN
410-822-9047 OR 410-974-2418
410- 820-5093 FAX

REN SEREY
EXECUTIVE DIRECTOR
410-974-2418 /26
410-974-5338 FAX

May 8, 1996

STATE OF MARYLAND
CHESAPEAKE BAY CRITICAL AREA COMMISSION

Ms. Penny Chalkley

Anne Arundel County

Department of Planning and Code Enforcement
Heritage Office Center

2664 Riva Road
P O Box 6675

MS 6302

Annapolis, Maryland 21401

Re: Woods Landing II Revised Final

~ P#1995-221

Dear Ms ;}fﬁ(kle)f% :

I have reviewed the latest revised site plan for Woods Landing II. I concur with all of item #8 on
your May 8, 1996 memo to Lori Allen. Any additional impervious surface within the subdivision
must remain at or below the limits specified in the Critical Area Law unless a variance is granted,
regardless of what the covenants allow. This office cannot support any variances to the impervious
surface limits. Based on the amount of impervious .surface proposed, this office recommends that
impervious surface figures be confirmed before building permits are issued to ensure the subdivision
does not exceed the 15% impervious limit.

Thank you for the opportunity to comment.

Sincerely,

Regina A. Esslinger, Chief
Project Evaluation Division

cc: Ms. M. Claudia Jones

Mr. Ren Serey
AA156-91, 779-95

TTY FOR DEAF ANNAPOLIS-974-2609 D.C. METRO-586-0450

WESTERN SHORE OFFICE
45 CALVERT ST., 2n0 FLOOR
ANNAPOLIS, MARYLAND 21401

EASTERN SHORE OFFICE
31 CREAMERY LANE
EASTON, MARYLAND 21601




WESTERN SHORE OFFICE
45 CALVERT ST., 2no FLOOR
ANNAPOLIS, MARYLLAND 21401

JUDGE JOHN C. NORTH, Il
CHAIRMAN
410-822-9047 OR 410-974-2418
410- 820-5093 FAX

REN SEREY EASTERN SHORE OFFICE
EXECUTIVE DIRECTOR 31 CREAMERY LANE
i . 410-974-2418 /26 STATE OF MARYL AND EASTON, MARYLAND 21601

410-974-5338 FAX

CHESAPEAKE BAY CRITICAL AREA COMMISSION

April 2, 1996

Ms. Lori Allen

Anne Arundel County

Department of Planning and Code Enforcement
Heritage Office Center

2664 Riva Road

P O Box 6675

MS 6303

Annapolis, Maryland 21401

Re: Woods Landing II Revised Final
P#1995- 221

Dear M/scn’

I have reviewed the revised site plan for Woods Landmg IT and I have no comments at this time.
Thank you for the opportunity to comment.

Sincerely,

Regina A. Esslinger, Chief
Project Evaluation Division

RAE/jijd

cc: Mr. Glenn Therres, DNR Wiidlife
Ms. M. Claudia Jones

Mr. Ren Serey
AA156-91, 779-95

- TTY FOR DEAF ANNAPOLIS-974-2609 D.C. METRO-586-0450
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REN SEREY EASTERN SHORE OFFICE
EXECUTIVE DIRECTOR 31 CREAMERY LANE

4109742018 126 STATE OF MARYLAND EASTON, MARYLAND 21601
410974533 FAX CHESAPEAKE BAY CRITICAL AREA COMMISSION

January 17, 1996

Ms. Lori Allen

Anne Arundel County

Department of Planning and Code Enforcement
Heritage Office Center

2664 Riva Road

P O Box 6675

MS 6303

Annapolis, Maryland 21401

Re: Woods Landing II
T
AL -

Dear Ms. .Alfén:

I have reviewed the revised site plan for Woods Landing II and I have the following comments:

1) The Buffer is not expanded properly along lots 6 and 7. A correctly expanded Buffer will
show 50 feet from the top of the steep slopes and will impact the current footprints of the
proposed dwellings on these lots. We cannot support variances for dwellings in the Buffer;
we recommend that these backyards also be moved out of the Buffer to preclude homeowner

disturbance.

2) The amount of impervious surface is currently 14.87%. Penny indicated that she cannot
verify whether this figure is correct. All impervious figures should be provided to determine
that the subdivision does not exceed 15%. This stated amount of impervious surface does
not allow any flexibility in permitting homeowners to install sheds, patios, etc. Our office
will not support a variance to exceed the impervious surface limits. '

3) The most recent survey for forest interior dwelling birds indicated that the site is not
classified as forest interior dwelling bird habitat for Critical Area purposes; however, several
of these birds do breed on the site. For the protection of these birds, we recommend that
major construction not occur during the May through August breeding season. This is
particularly important for the forested areas closest to the water.

TTY FOR DEAF ANNAPOLIS-974-2609 D.C. METRO-586-0450




Ms. Allen
January 17, 1996
Page Two

4) The developer cannot clear any trees or shrubs or put down impervious surface to create
the proposed path in the Buffer. The site plan indicates the path will be mulched.

5) The site plan shows tidal marsh soils along the eastern edge of the site, but does not
expand the Buffer. If this area is tidal wetlands then the Buffer must be measured from the
landward edge of the wetlands. If this area is nontidal wetlands, then it should be noted on
the site plan.

Thank you for the opportunity to comment.

Sincerely,

Regina A. Esslinger, Chief
Project Evaluation Division

RAE/jd

cc: Mr. Steve Callahan, PACE
Mr. Glenn Therres, DNR Wildlife
Ms. M. Claudia Jones

Mr. Ren Serey
AA156-91, 779-95
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RE: An Appeal from an Administrative

*  BEFORE THE
Decision of the Department of o
- Planning and Code Enforcement * BOARD OF APPEALS

* OF ANNE ARUNDEL |

WOODS LANDING NO. II *  COUNTY

JOINT VENTURE,
*
Petitioner Case No. BA 44-96A
. * ’ .
* » * * * * h

MEMORANDUM OF QPINION

MMAR

This is an appéal from an édministrative decision of the Anne Arundel Coﬁnty
Department of Planning and Code Entorcement, approving subdivision plats for the
subdivision known as Section wa of Woodleanding.
SUMMARY OF EVIDENCE |

A general partner of Woods Landing 11 Joint Venture submitted numerous documents
from his business records, relating to the hislory of this su.bdiVisipn. These documents datéd‘
from 1984 and were accepted into evidenc; as Petitioner’s Exhibits 1 through 17.-

In addition to the documents_ submitted by the witness_, counsel for the Petitioner
submitted copies of other documénts, iﬁcluding portions of the subdivision regulations
{ Pcntioner S EVkubxts 18 and 23), Vrz!'l()ﬂ‘; County Council Bills (Petxl:oner s Exhibits 19 22
and 24 - 27), a 1978 dpproved olat (I’etntnonex s Exhibit 28), the 1980 plat of Woods Landing
Section On; (Pe_tition_er’s Exhibit 29), three plats of Woods Landing Section Two
{(Fetitioner’s Exbibits 30A . Cy, and the four plats of Woods Landing Section Two currently

undey appeal (Petitioner’s Exhibits 31A - D).
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A registered professional engineer testified that he was familiar with both the former

and the current subdivision regulations in the county. He testified that the former subdivision

regulations (Petitioner’s Exhibit 23) contained no provision requiring that schools be
adequate before the approval of a subdivision. He also testiﬁed that there was ﬁo provision
in the 1957 regulations relating to townhouses (including parking requirements for
townhouses) or to.a duplication of subdivision names. He testified that his office prepared
the most recent subdivision plats-(Pet.it.ioner’s Exhibits 31A - D) and that these plats were
drawn to comply with the 1957 subdmsnon regulations. In fact, the wilness stated that the
plats exceed the former requirements. He also testified that, if a 15 percent lmper\nous
coverage limit were applicable to the property, the plats show that the currently proposed
subdivision does not exceed 15 perccnt On cross examination, the w1tness was asked a

" number of questions about the plats. He acknowledged that Wmter Gull Lane is designed
with a “turnaround.” He also testified that each proposed house includes a note showing
“future wooden deck” and he testified that these decks usually are optional, although formal
architectural plans.have not yet been approved by the county. He did not knpw the total

_Square footage of the proposed decks, but he testified that they were ﬁol included in the
impervious cqverage calculations as the county does not consider wood decks to be
impervious.

The Pléxnning 61’ﬁccr for the Al]llc Arundel County qulic Schools wﬁs called as a

witness by the Protestants. He testified that his office receives copies of subdivision

documents and reviews them in order to determine the impact on schools, in accordance with

- the Adequate Facilities Ordinance. As of December 13, 1995, his office notiﬁe_d the

2
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- Department of Planning ahd Code Enforcement (PACE) that Windsor F arin'Elementary

School, which would serve the subdivision, was over-capacity. That same situation currently
exists. As aresult, his office would not recommend approval of the subdivision now based
on lack of capacity in the elementary schools. On cross examiﬁaﬁon, tﬁe witness |
) acknowledged that the Adg:quate Facilities Ordinance says that the ultimate decision on the
adequacy of sch_oois is made by PACE, based on a recommendation ﬁom the school system.

- The Chief of the Project Evaluation Section for the Critical Areas Commission also

was called as a witness by the Protestants. She testified that her office had reviewed the
subdivision plat and determined that it c0n1plied with the 15 percent impervious coverage
requirements of the law. As a result, the Critical Areas Commission recommended approval.
A proberty line surveyor testi(ied that hé had calculated the total impervious surface
by adding the square footagc of all roads, sidewalks and all other surfaces that i;vater would
not infiltrate. He testified that he used the exact dimensions, \;vhere provided, of buildings,
roads and sloops.. His conclusion was. that thé impervious coverage in the subdivision was
greater than shown on the plats. He fouqd 207,959 square feet of impervious coverage, as
opposed to the 203,252 square feet shown on the plats. IHis calculations would indicate a _
coverage of 15.32 percent. Specifically, he found more impervious coverage in calculating
the 'parkipg courts and the sidewalks. The witness also testified that he had reviewed fmal
development plans (Protestant’s Exhibit 8) and had located another road that had not been on
the previous plah. However, he'fou_nd no change in the impervious coverag;: calculations to
account for the additional road. On cross examination, the witness ack_nbw:ledged thaf his
calculations were made from the Gradipg aﬁd Sediment Control Plan (Prolestanl’; Exhibit 2),

3
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and not {rom thé final development plans (Protestant’s Exhibit 8), which he had not

) measured.

| A representative of PACE lesﬁﬁed that he _réviewcd the.ap.plication for éubdivision-

approval. This review was of a revised final plat, which mgahs that plats _alrcadyl had been
apbroved by PACE but were changed by the develépet. By policy, PACE does not do

| another Adequate Facilities Ordineincé.rcviéw when such changes are made, and his office
reviewed the-appli;:ation only .as to critical area compliance. He also testified that he did not
review the name _of the subdivision again Because the name had been approved many years
ago at the time that the preliminary plans were approved.l On cross cxﬁminalion by ihe;

N—,

Petitioner’s counsel, the witness testified that the “lanes” designated on the plat are drive

" aisles for the parking lots, and are not considered streets or roads.

| Anotﬁér representative of PACE tcstiﬁéd that she had reviewed thé blans and |
determined ;hat they met the 15 percent impervious coverage maximum ‘under the Code.

~ The 'Petit'io'ner calléd an engineer/sur_yeyor as a rebuttal witness. He testiﬁed that he
had been requested to _do an independent review of the impervious cbveragc,l and.h.e had not
previously been involved with the project. He testiﬁea that he had revicwed the Grading and
Sediment Control Plan (Protestant’s Exhibit 8) and noted that the prﬁj ect now is proposed to
have a different type of curbing than previously proposed. The different curbing resultsina -
6 percent difference in im'pervi ous coverape, which could account for the variation in the
irnpervious éo_vcrage calculations found By the Protestant’s surveyor. The witness testified
that his impervious coverage calculation found 14.96 percent of ixﬁperviéus surfzices, as
compared with the Eetitionet’s engineer’s calculation of 14.97. percent. .H.e also testified that,

.4.
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~ in his professional opinion, the elevated wood decks are pervious because of wooden slats
that allow water to flow thrdugh. |
| All testimony was stenographicahy recorded and the recording is available td be used
for the prép'ara'tion' of a written transcript of.the proceedings.
FINDINGS AND CONCLUSIONS
This case retums\_to the Board for a third visit,. havidg first been appealed to the Board
| (and later to the courts) in 1992. According to the testimony, the Pétitioner decided to submit
a revised final plat to PACE. This was acceptable to the county sgency. By submitting a
revised final plat, the Petitioner was able to hold in place all prior approvals that had been
granted, however, the Petitioner was required to coﬁxply with Critical Area requirements.

Subsequently, the County reversed its position and rescinded approval of the revised

final plat. This decision also was appealed to the Board and, in 1995, the Board reversed the
administrative decision and directed that the subdivision be procéssed as a revised final so

- long as critical area requirements were met. In accordance with this njling, PACE ultimately -

approved the final plats in 1996. This current appeal then was filed.
‘The Petitioner contends that it is exempt from all subdivision requi}emenls,

~ specifically those relating to schools, traffic, sidewalks, impervious surfacc, and subdi_ﬁsion

name. The Protestants disagree. Basedona review of the testimony and the evidence, this
Board concludes that thc Pz.uuonu s plans are ucmpl from current SublelSlOll rcgulatlons

| asto schools trafﬁc sidewalks and SUblelSlon name, but not as to Cnncal Area standards

County Counc1l Bill 23 84 (Petitioner’s Exhibit 19) amended the Anne Arundel
County Code to exempt subdivisions from Code requirements if preliminary plan-

-5
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applic;tions for a subdivision were filed within 50 working days of the effectiv; date of the
Bill, so long as preliminary approval was received by May 31, 1985. The. effective date of
the bill was May 8, 1984, According to the evidence presented, the application for-
preliminary approval of the subject subdivision had been filed even before the effective date
of Bill 23-84, and approv.al of the preliminary plan was received morelthan nine months prior
to the statutorily required deadline (see Petitibner’s Exhibits 1 and 2).

Asa result of this analysis, the Board concludes that the Petitioner’s subdivis_io_n was
exempted from the provisions of the present subdivision regulations. The subdivision,
however, is not exempt from all subdivision régulations. It is required to comply with the

 regulations that were in effect as of November 1, 1969, known as the 1957 Subdivision
Regulations. ;l'hcse regulations did not illu:ludc the so-calléd adequale facilities provisions,
which were not adopted until years later. As a result, the Board concludes that thé language

regarding the adequacy of schools and traffic that currently exists does not apply to.the

subject subdivision.

These | 1957 regulations did not specifically address townhouses or townhomes by that
name. 1nstead, at that time, these types of dwellings were considered to be group houses. A
review of the 1957 regulations indicates that ti'nere are no sidewalk standards relating r.6 group
houses. Thus, because the Board already has concluded that this subdivision must meet the

1957 Subdivision Regulations, and because there were no sidewalk requirements in those

regulations that would apply to this subdivision, the proposal technically meets the 1957

standards.
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* With regard to ihe name of the subdivision, the Board finds that the 1957 Subdivision
Regulations rcquir_cd a preliniinary plat to include the proposcd. name of .the subdivision, and
prohibiied the plan from duplicating or closely approximating the name of any other
subdivisiim in Anne Arundel County (see Petitioner’s Exhibit 23). According to the
documents subniitted, the property that is now known as Woods Landing was originali)i
named Bay Head Cove. In 1978, a plat was approved for Bay Head Cove Section One. (see
Petitioner’s Exhibit 28). By 1980, the name had changed to Woods Landing Secticin One
(seg Petitioner’s Exhibit 29). A review of the plats reveals that there clearly was other
property that was to be developed later. In addition to the rather obvious fact that there
WOuid be no reason to designate a “Seciion One” if there were not going to be silbsequent _

sections, the plats, themselves, designate properly for future development. Accordingly, the

Board concludes that these are not two separate subdivisions, but merely are two separate

sections of the same subdivision. Under the 1957 Subdivision Regulations, there is no
requiremént that separate sections of the same subdivision have different names.

Finally, the Board turns to the critical area concerns. Although the Petitioner

contends that it is exempt from current critical area requirements, the Board concludes that

. —

the Petitioner’s analys;_@ previously noled, the most recent decision of this

. Board relating to this property required that the subdivision comply with all current critical

area requirements (see Petitioner’s Exhibit 16). 'Thus, the Board must review the currcnt

pla.ns.to determine whether or not they coxﬁply with critical area requirements.
Testimony on this issue was presented by a variety of witnesses.. The Protestants

presented a property line surveyor who s_aid"lha; he had ci:alcuiateii the total impervi-ous

7
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surf#ce and had found it to exceed the 15 percent maximum. In fact, the witness said that his
cﬂcﬂaﬁom showed 15.32 pércent of impefviqus qovérage. This testimony, however, was
effectively rebutted, in the Board’s view, by the testimony of an engineer and surveyor who
indicated that the different type of curbing currently being proposed would have an impact on

the impervious coverage. That witness had calculated the impervious coverage at 14.96

peréent, based upon the final plans. This testimony was not far off from the original

calculation perfgnned by the Petitioner’s engineer, who found the irhpervious coverage to be
14.97 percent. These calculations, and the plans on which they were made, also were
reviewed by ti;e Maryland Critical Areas Comnmission staff. On the basis of these plans, the
Critical Areas Commission recommended approval of the project.

Based on the totality of the evidence, the Board finds that the Petitioner has met its
burden of proof to establish that the impervious coverage on the site will not exceed 15
percent. AS a result, the Board concludes that the Petitioner has met the applicable critical
area re;;uirements for this project.

ORDER

For the reasons set forth in the foregoing Opinion; it is this /_7' ’ﬁay of March, 1997,
by fhe County Board of Appeals of Anne Arundel County, ORDERED, that the appeal from
the administrative decision of the Department of Planning and Code Enforcement is hereby
deniéd, and the approval of the Pelitioner’s subdivision plans is hereby affirmed.

Any appeal from this decision hust be in ac.cordance with the provisions of Section

604 of the Charter of Anne Arundel County, Maryland.
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If this case i§ not appealed, exhibits must be claimed within 60 days of daté of the
expiration of the ai:pééls period, otherwise thej/ will be discarded. |

‘Any notice to this Board réquired under the Maryland Rules shall be addressed as
follows:. Anne Arundel County Board of Appegls, Arundel Center, P.O. Box 2700,

Annapolis, Maryland 21404, ATTN: Mary M. Leavell, Clerk.

COUNTY BOARD OF APPEALS
OF ANNE ARUNDEL COUNTY

ife:'nbaclx. _Vice Chairman

F. George Deuringer, Member

bty ) S

Anthony V.ﬂ.a.martina, Member

Wesley W. Sm




NON-TIDAL WETLANDS

There are no non-tidal wetlands located in the proposed development areas. There
are, however, non-tidal wetlands located on the smaller parcel and the southwest corner of
the larger parcel. These areas will not be impacted by development.

TIDAL WETLANDS
_ %h >

The tidal wetlands boundary,.exists aroun the'peri.meter of the site bordered by the
Little Magothy River, and tffe fidal marsh to the east, hese areas will not be impacted,
and will be protected by a 100 foot butfer—So acts to the 100 foot buffer will occur
through installation of storm drain outfalls. This issue will be addressed in the non-tidal
wetland permit process. '

SUBMERGED VASCULAR PLANTS

Review of the 1985 and 1986 submerged vascular plant maps by Orth et al. in
mmmquuawgmmmmﬁwmmm
indicates no submerged plant species in the project vicinity. Site visits in November 1991
did not reveal the presence of any submerged aquatic vegetation, in the Little Magothy
River, near the project site. A copy of the SAV survey, performed by McCarthy and
Associates in May 1994, is attached (Appendix C).

SHELLFISH

According to the Oyster bar maps for the Chesapeake Bay and Little Magothy
River (Figure 2), Natural Oyster Bar (N.O.B.) 4-3 exists at the mouth of the Little
Magothy River. This N.O.B. is approximately 0.8-0.9 miles from the nearest point on the
site. Stormwater management on site is providing for quality treatment using infiltration
and attenuation. This type of treatment is expected to prevent any adverse impacts to the
oyster bar.

STORMWATER MANAGEMENT

Stormwater management on site will be handled by infiltration and attenuation
devices which will provide quality treatment before the runoff is released into the
watershed. In case of backup in the system the overflow will be directed to outfall pipes
and be released into the watershed.




PLANT COMMUNITIES

The vegetative composition over the whole site is relatively consistent, but some
significant differences in the shrub layer; and physical location of the smaller parcel, made
it necessary to break the site into five (5) parcels. The vegetatively, and topographically,
distinct differences are described below. The complete list of species observed in each area
is compiled in Table 1.

This portion of the larger parcel is dominated by Yellow poplar (Liriodendron
tulipifera) in the canopy, with some Red oak (Quercus rubra), White oak (Quercus alba),
and Chestnut oak (Quercus prinus). The understory is dominated by Flowering dogwood
(Cornus florida) and holly (Ilex opaca), along with young members of the canopy species.
The shrub and vine layer is dominated by English ivy (Hedera helix), Japanese honeysuckle
(Lonicera japonica) and Black cherry (Prunus serotina), along with a variety of other
species. The herbaceous layer is very sparse, but is dominated by Christmas fern

(Polystichum acrostichoides). Other herbaceous species were noted, but none of these
were seen in any quantities. '

Topography in the southern portion of this area drains to the south/southwest into
a shallow swale that empties into the Little Magothy River.

2 - rth rner of Larger Tr

The canopy in this area is a typical oak/hickory association found in upland
hardwood forests. Four (4) species of oak are found here and one species of hickory
(Table 4). Also found were some scaitered Virginia pine (Pinus virginiana), Sassafras
(Sassafras albidum), and Yellow poplar (Liriodendron tulipifera). The understory here is
dominated by a thick layer of Mountain laurel (Kalmia latifolia) and holly (Ilex opaca),
with scattered dogwood, cedar, and maple. The shrub and vine layers are dominated by
Low blueberry (Viburnum angustifolia) and the greenbriers (Smilax rotundifolia, Smilax
glauca) in the open areas. The herbaceous layer is dominated by Cranefly orchid (Tipularia
discolor) and other widely scattered species.

Topography in this area contains very steep slopes along the river. From the top of
the steep slopes the topography drops towards the southeast, and areas 1 and 3.

e, i




AREA 3 - Eastern Side of Larger Tract

The canopy in this area is about an equal mix of White, Red, and Chestnut oak,
Mockernut hickory, and Yellow poplar. The understory is dominated by Flowering
dogwood (Cornus florida) and Black cherry (Prunus serotina). The shrub and vine layer in
this area is more developed and is dominated by Blackberry (Rubus allegheniensis),
Japanese honeysuckle (Lonicera japonica), and English ivy (Hedera helix). Also found was
scattered Carrion flower (Smilax herbacea) The herbaceous layer is rather sparse, but

appears to be dominated by Christmas fern (Polystichum acrostichoides) and Wild licorice
(Galium circaezans).

Topography in this area continues to slope towards the southeast, and the tidal
marsh.

AREA 4 - Western Portion of Smaller Tract

The canopy in this area is dominated by Yellow poplar (Liriodendron tulipifera)
and Sweetgum (Liquidambar styraciflua), with scattered oaks, hickories, and cherries. The
understory is dominated by Flowering dogwood (Cornus florida), with Black cherry
(Prunus serotina) and Sassafras (Sassafras albidum) scattered about. The shrub and vine
layer is dominated by Multiflora rose (Rosa multiflora), blackberry (Rubus allegheniensis),
raspberry (Rubus idaeus), and Poison ivy (Toxicodendron radicans). The herbaceous layer
is dominated by several species which include Wild onion (Allium canadense), Enchanters
nightshade (Circaea quadrisulcata), and Wild licorice (Galium circaezans).

Topograply in this area consists of a peak running north/south with low spots on
the east and west. The eastern low spot contains a drainage channel and. some non-tidal
wetlands.

AREA S - Eastern Portion of Smaller Tract

This area contains open grassy space, scrub\shrub and some mature canopy
species. The tree species in the wooded portion are dominated by Black locust (Robinia
pseudoacacia) about 5-10 years old, with some Black cherry (Prunus serotina). The shrub
layer is dominated by blackberry (Rubus allegheniensis) and Multiflora rose (Rosa
multiflora), with some Sweet gum (Liquidambar styraciflua) present. The herbaceous layer

is dominated by Rough-stemmed goldenrod (Solidago rugosa) and pokeweed (Bh;Alea
americana), with other solitary species members.

Topography in this area is flat, so any rainwater percolates directly into the soil.




POLLUTANTS

The only pollutants contained in runoff might be from lawn and garden fertilizers
or automobile fluids. These substances should be handled by the proposed stormwater
management, and should not pose a concentrated threat to the watershed.

MITIGATION

The only mitigation that may be required is woodland replacement of disturbed
areas. This may be done on or off site or if no sites are available, a fee based on square
footage of disturbance will be assessed.

BUFFER MANAGEMENT PLAN

A minimum 100 foot buffer to tidal wetlands will be maintained throughout the
project site except as necessary for stormwater outfalls.

Steep slopes should not be disturbed because they are all within the 50 foot buffer.
CALCULATIONS

The amount of woodland disturbance required for this project will be 367,024
square feet (8.43 acres) and will amount to approximately 29.37 percent of the total

wooded area. The dj@iit of i “impervious area to be installed will be 201,396 square feet -
(4.62 acres), and ‘will amount to approximately 14.83 percent of the total site area.- ’

CONSULTANTS DATES OF WORK

Report Prepared By: James E. Irre
McCarthy and Associates, Inc.
14458 Old Mill Road, Suite #201
Upper Marlboro, Maryland 20772

Dates of Field Work: November 7, 8, and 12, 1991

Consultant: James E. Irre

Report revised: November 20, 1995 by James E. Irre




Table 1

Vegetative Species Observed At
Woods Landing, Section.II
Anne Arundel County, Maryland

Area 1 - South and Central Portion of Larger Tract

Common Name
A. Canopy

Mockernut Hickory
Yellow Poplar
White Oak
Southern Red Oak
Northern Red Oak

B. Understory

Red Maple
Flowering Dogwood
American Holly
Black Cherry

C. Shrub and Vine

Flowering Dogwood
American Beech
English Ivy

American Holly
Privet

Japanese Honeysuckle
Black Cherry
Multiflora Rose
Glaucous Greenbrier
Greenbrier

Poison Ivy

Northern Arrowwood

D. Herbaceous

Tall Hairy Agrimony
Wild Onion

Scientific Name

Acer rubrum
Cornus florida
Ilex opaca
Prunus serotina

Cornus florida

Fagus grandifolia
Hedera helix

Ilex opaca

Ligustrum vulgare
Lonicera japonica
Prunus serotina

Rosa multiflora
Smilax glauca

Smilax rotundifolia
Toxicodendron radicans
Viburnum recognitum

Agrimonia gryposepala
Allium canadense




Bushy aster

Cutleaf Grape Fern
Rattlesnake Fern
Christmas Fern
Roughstem goldenrod

Aster dumosus
Botrychium dissectum

Polystichum acrostichoides

Solidago rugosa

Area 2 - Northwest Corner of Larger Tract

Common Name

A. Canopy

Mockernut Hickory
Yellow Poplar
Virginia Pine

White Oak
Southern Red Oak
Chestnut Oak
Northern Red Oak
Sassafras

B. Understory

Red Maple
Flowering Dogwood
American Holly

Red Cedar

Mt. Laurel

C. Shrub and Vine

American Beech
Japanese Honeysuckle
Glaucous Greenbrier
Greenbrier

Low Blueberry
Highbush Blueberry

D. Herbaceous

Wild Onion
Wild Licorice
Teaberry

i\
R \
Bracken Fern f

ientifi m

Carya tomentosa
Litiodendron tulipif
Pinus virginiana
Quercus alba
Quercus falcata
Quercus prinus
Quercus rubra
Sassafras albidum

Fagus fifoli
Lonicera japonica
Smilax glauca

Smilax rotundifolia
Yiburnum angustifolium
Yaccinium corymbosum

Allium canadense
Galium circaezans
Gaultheria procumbens
Pteridium aquilinum




Cranefly Orchid

Tipularia discolor

Area 3 - Eastern Side of Larger Tract

Common Name

A. Canopy

Mockernut Hickory
Yellow Poplar -
Southern Red Oak
Chestnut Oak
Northern Red Oak’

B. Understory

Flowering Dogwood
Black Cherry
Sassafras

C. Shrub and Vine

Red Maple
Strawberry Bush
English Ivy

American Holly
Spicebush

Japanese Honeysuckle
Virginia Creeper-
White Pine

Staghorn Sumac
Black Locust’
Multiflora Rose
Allegheny Blackberry
Red Raspberry
Elderberry
Greenbrier

Poison Ivy

D. Herbaceous

Tall Hairy Agrimony
Wild licorice

Scientific Name

Acer rubrum

Euonymus americanus
Hedera helix

llex opaca

Lindera benzoin
Parthenocissus quinquefolia
Pinus strobus

Rhus typhina

Robinia pseudoacacia
Rosa multiflora

Rubus allegheniensis
Rubus idaeus

Sambucus canadensis
Smilax rotundifolia
Toxicodendron radicans

Agrimonia gryposepala
Galium circaezans




Christmas Fern Polystichum acrostichoides FACU
Roughstem goldenrod Solidago rugosa FAC

Area 4 - Western Portion of Smaller Tract

Common Name

A. Canopy

Mockernut Hickory
Sweet Gum

Yellow Poplar -
Black Cherry
Southern Red Oak
Northern Red Oak

B. Understory

Flowering DogWood
Black Cherry
Sassafras

C. Shrub and Vine

Devil's club Auralia spinosa
Strawberry Bush Euonymus americanus
Japanese Honeysuckle - Lonicera japonica
Smooth Sumac . Rhus glabra
Blackberry Rubus allegheniensis
Black Willow Salix nigra '

D. Herbaceous

Red Maple Acer rubrum

Wild Onion Allium canadense
Cutleaf Grape Fern Botrychium dissectum
Enchanters nightshade Circaea quadrisulcata
Hairy bedstraw Galium pilosum
Sweet-scent Bedstraw Galium triflorum
English vy Hedera helix
American Holly Ilex opaca
Jewelweed Impatiens capensis
Privet . : Ligustrum vulgare
Spicebush Lindera benzoin




Downy lobelia

Virginia Creeper

Christmas Fern

Glaucous Greenbrier

Carrion flower

Greenbrier

Bog goldenrod Solidago uliginosa

Area 5 - Eastern Portion of Smaller Tract

A. Canopy

White Pine
Sweet Cherry
Black Locust

B. Shrub and Vine

Sweet Gum

Black Cherry
Multiflora Rose
Allegheny Blackberry

C. Herbaceous

Panicled aster
Lanceleaf goldenrod
Fescue

Pokeweed
Roughstem goldenrod




EASEMENTS ON OFF-SITE FOREST
GUIDELINES

For the purpose of calculating acreage and considering the suitability of placing
easements on off-site forest as a replacement for reforestation in the Critical Area, the
following guidelines shall be used: '

Developable land is given equal area credit at the replacement ratio for the project.
It must be upland and no steep slopes, no buffers or expanded buffers. (If 10 acres
of clearing requires 1 % times replacement, then equal area credit is 15 acres of
upland). Easement is in perpetuity on all contiguous acreage.

Steep slopes, wetlands, floodplains, buffers and expanded buffers are credited at
1/2 (.50) the replacement ratio for the project. (If 10 acres of cleaning requires

1 ¥ times replacement, then 1/2 (.50) area credit is 30 acres of non-upland and
buffer). Easement is in perpetuity on all contiguous acreage. It is important to
credit these areas o that a protective easement can include them. They are often
areas of rare and endangered species, provide contiguous habitat to our valued
Wwater resources, reduce erosion potential and enhance the preservation of habitat
protection areas, Floodplains may not comprise more than 50% of the total

reforestation obligation.

- Combination - must be contiguous (10 acres of clearing at 1 % times = 15 acres. 5
acres of upland for equal credit; other 10 +.50 = 20 acres. Total 25 acres).
Easement is in perpetuity on all contiguous acreage. '

Easements may be placed on RCA land where development potential is reduced
because of the possibility of other uses permitted on existing legal lots; i.e.

timber harvesting

sand and gravel operation

conversion of upland to agriculture
pasturing of livestock, stables, animal husbandry
churches | :
aquaculture operations, fish hatcheries, etc.
golf courses

parks

nonprofit institutions

plant nurseries

trailer park expansion

marina expansion

However, all dedicaied land will be deleted from the total acreage available to
calculate density, clearing or impervious coverage for any other project.




Preference will be given to:

Unfragmented blocks of forest or forest in which openings will be planted
Forest adjacent to or within HPA's '

Forest adjacent to protected land
‘Forests on both sides of tributary stream

Forest which include nontidal wetlands and buffers

Forests within Scenic River watershed (Severn River)

Forests within Patuxent River Primary Management Area

Forests including Heritage sites and wetlands of Special State Concern




William Donald Schacfer Maryland Department of Natural Resources Torrey C. Brown, M.D.
Governor J og 10 ' Secretary
T'awes State Office Building
Fish, Heritage and Wildlife Administration
580 Taylor Avenue
Annapolis, Maryland 21401

May 2, 1994 !

Mr. Michael Klebasko
McCarthy & Associates
14458 014 Mill Road #201
Upper Marlboro, MD 20772

RE: Woods Landing Section II, Little Magothy River, Anne
Arundel County

Dear Mr. Michael Klebasko:

This is in regards to the above referenced projeét. There are no

known Federal qr §£g§ggphnggtenedw@r endangered plant or wildlife~

species present at this project site.

The forested areas on the project site are part of a contiguously
forested area approximately equal to or greater than 100 acres in
size. The conservation of these forested areas within the Critical
Area, which may be utilized as breeding areas by Forest Interior
Dwelling Birds, must be addressed by the proposed project
development plan. Contact Glenn Therres of the Wildlife Division
at (410) 827-8612 for technical assistance.

Sincerely,

i} Vo gl

/")'---’- ( B
Janet S. McKegg, Director
Natural Heritage Program

JM:cs

cc: Cynthia Sibrel
Glenn Therres
Penny Chalkley
Ren Serey
ER# 94419.AA

Telephonq:410) 974=2870_..
IDNR T'TY for the Deaf: 301-974. ‘()8‘




Parris N. Glendening ' John R. Griffin
Governor Maryland Department of Natural Resources Sceretary

Wildlife Division Ronald N. Young
P.O. Box 68 Deputy Seeretary
) Wye Mills. Maryland 21679
- July 28, 1995

Milt McCarthy

McCarthy & Associates

14458 01d Mill Road, Suite 201
Upper Marlboro, MD 20772

RE: FIDS Conservation; Woods Landing II (AA Co tax map 40,
parcel 163) =

Dear Mr. McCarthy:

Bird surveys conducted by two independent observers (David W.
Holmes, John Canoles) during 1995 indicate that Forest Interior
Dwelling Bird (FIDS) habitat, as defined in Critical Area
Guidance Paper No. 1, does not occur on the above property.
These more recent flndlngs supersede those of Sue A. Ricciardi
during 1994.

Consequently, no FIDS conservation measures are necessary on the
property. However, to help maintain habitat for other forest
wildlife, including migratory stopover habitat’ for FIDS, please
con51der the following:

(1) Minimize forest clearing to the: footprlnt of the homes and
to that which is absolutely necessary for access roads and
parking lots.

(2) Retain as a large a contiguous block of forest as possible,
particularly along the northwest section of the parcel and
along the Little Magothy River.

Avoid construction during May-August, the breeding season
for most forest nesting birds.

Retain or create wildlife corridors that maintain
connectivity between the remaining forest and habitats on
adjacent properties. For example, maintain forest corridors
that connect with forest habitat along the southwest and
east boundaries of the property. :

Telephone: . e
DNR TTY for the Deal: (110) 974~ 3683




Woods Landing II letter
July 28, 1995
page 2

Thank you for considering these recommendations. For additional
assistance, please feel free to contact me or James M. McCann.

- Sincerely,

f . )
| \):PJO” AR WY _,Q ‘ L/f {/\0,4_ AeN —

Glenn D. Therres, Supervisor
Wildlife Diversity Program

WOODSLDG. LTR

cc: Richard A. DeTar
Ren Serey
Claudia Jones
James M. McCann

e e




on May 9, 1994, McCarthy and Associates, Inc. conducted a
submerged aquatic vegetation (SAV) survey along the Woods Landing,
Section II shoreline, located on the Little Magothy River, in Anne
Arundel County, Maryland (Figure 1). Ms. Claudia Jones of the
critical Area Commission was also present during the survey. The
surveﬁ was conducted by the following methods: (1) visual
observation of shallow water areas, and (2) raking the substrate
with a bow rake to verify the presence or absence of SAV along the
Woods Landing shoreline. The survey was done by wading in the
shallow water areas. Over 150 rakes were done.

In the shallow water areas, SAV bed densities were visually
determined using the following density scale described in orth et
al. (1993): ‘

Density Class ' Percent Coverage

Very Sparse 0-10%

Sparse _ 10-40%
Moderate : . 40-70%
Dense ‘ 70-100%

For deeper areas (greater than one foot in depth) where water
clarity was poor, the bed densities were subjectively determined
based on the amount of SAV contained in each rake sample.-

Historical SAV Survey Data

We reviewed the historical SAV surveys (Orth et al., 1985-
1987; 1990-1993) for evidence of SAV in the project area. None of
the surveys mapped SAV as occurring along the Woods Landing
shoreline, or within the Little Magothy River (Figures 2 through
8).

SAV Survey Results

The survey revealed the. presence of horned pondweed
(zannichellia palustris), along most of the shoreline (Figure 9).
While SAV density was variable, the densest SAV beds are located
along the southwestern shoreline, where mean water depths are less
than 1.0 feet below mean low water (MLW). Water clarity was
excellent in the shallow water, and the SAV was easily observed.
A sparse to moderately dense area of SAV was also located along the
eastern shoreline, in front of the existing tidal marsh. However,
the channelward limits of the SAV was not determined, because the
soft, mucky substrate made access impossible.

The sparsest SAV is located along the northern shoreline where
patchy, individual plants were found. of fshore depths in this area
increased quickly to greater than 2.0 feet below MLW. Although the
substrate in this area was vegetated primarily by macroalgae,
individual, SAV plants gere found as well. :




However, actual SAV beds were not located in this area and no SAV
was located beyond 3 feet below MILW. This section of the shoreline

is subject to stronger wave and tidal action, which probably
prevents establishment of large SAV beds.

In conclusion, the densest SAV beds are found in the shallow,
protected areas of the Little Magothy River around the Woods

Landing shoreline. Although SAV was also 1located in
shoreline areas,

individual plants.

other
its density is sparse and limited to patchy,
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IN THE CIRCUIT COURT FEIICAL AREA COMMISSION
ANNE ARUNDEL COUNTY, MARYLAND

 PETITION OF WOODS LANDING *

' COMMUNITY SERVICE

- ASSOCIATION, INC. o O
" Ann Atkinson, President oa
., 494 Fawn’s Walk

. Annapolis, Maryland 21401

|
3
i

and

|

- HOWARD and PAMELA HALE
| 582 Fox Paw Drive

J Annapolis, Maryland 21401

i and
 ALBERT and BETSY KULLE
| 496 Fawn’s Walk

| Annapolis, Maryland 21401

; Annapolis, MD 21401

i

‘ FOR JUDICIAL REVIEW OF THE .
DECISION OF THE ANNE ARUNDEL
| COUNTY BOARD OF APPEALS

| Case No. BA 44-96A

i Arundel Center

! 44 Calvert Street, Room 102

- Annapolis, Maryland 21401

+ IN THE CASE OF THE APPEAL OF
', WOODS LANDING COMMUNITY
' ASSOCIATION, INC., et. al.,

- from a Decision of Planning and Code
* Enforcement
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DECLARATION OF COVENANTS,
CONDITIONS AND RESTRICTIONS
y\ ( N{\( v
%R@ W\m‘% ECLARATION OF COVENANTS, CONDITIONS AND
,@@\ﬁﬁ%},STRICTIONS 1s made this 2w day of ﬁuu—i ,1997, by The Al-Ray

Corporation, a body corporate, and Super-Concrete Corporation, a body corpof&e
(hereinafter collectively referred to as “Declarant”) TO ANNE ARUNDEL COUN
MARYLAND (hereinafter called the “County”) in order to create a conservation

property.

WHEREAS, the Declarants are the owners of atract or parcel of land, containing
181.634 acres of land, more or less, of which is more particularly described in a deed
from Tudor Jones and Hobson Jones to The Al-Ray Corporation, a body corporate,
and Super-Concrete Corporation, a body corporate, dated April 26, 1974 and recorded
among the Land Records of Anne Arundel County in Liber 2670, Folio 592 of which
40.939 acres are described and shown on Exhibit A, attached hereto and made a part
hereof, and are subject to the covenants, conditions and restrictions set forth below;
hereinafter called “Conservation Property” and,

WHEREAS, Woods Landing No. 2 Join Venture, the Developer of thej’,wp

g kot

known as “Woods Landing, Section Two” recorded in Plat Book 187, Page‘sﬁ 33,34 :
and 35 is removing approximately 8.43 acres of woodlands which needs to be&gﬂaé‘ea at *~ =-" ? -uéi

one and one-half (1-1/2) times ratio equaling 12.6450 acres; and the Develope{ [ b -&hé’u-- Bl o
property known as “Hickory Point, Lots 1R, 2R, and 4R,” recorded in Plat Boo 1#’5 B
Page 1, will remove 3.150 acres of woodlands; and the Developer of “Boulevard Park”

recorded in Plat Book 177, Page 29 will remove 2.280 acres of woodlands; and the

developer of “Robinson Landing Ridge,” will remove 0.45 acres of woodlands which

needs to be replaced at one and one-half (1-1/2) times ratio equaling 0.675 acres of

woodlands; and

WHEREAS, the Conservation Property is located in the Critical Area as defined in
Article 21, Title 2 of the Anne Arundel County Code;

WHEREAS, the creation of the conservation property will benefit the citizens of
the County and, therefore, the Declarant desires to grant the County the right to enforce
the covenants, conditions and restrictions for the conservation property established under
this Declaration.

NOW, THEREFORE, WITNESSETH: In consideration of the premises
and the sum of One Dollar ($1.00) and, other good and valuable consideration,
the receipt whereof is hereby acknowledged, the Declarant does hereby establish the
covenants, conditions and restrictions hereafter set forth to create a conservation ]
property of the nature and character and to the extent hereinafter expressed to be 2/
and constitute a servitude upon the Property, which estate, interest, easements and
servitude will result from the restrictions hereby imposed upon the use of the
Conservation Property of the Declarant and to that end for the purpose of

accomplishing the intent hereof, the Declarant covenants on behalf of itself
and/or its personal representatives, legal representatives, successors and




"~ .

Book 8V0 Vet 49
assigns, as applicable, to do so and refrain from doing upon the
Conservation Property, the various acts hereinafter mentioned, it
being hereby agreed and expressed that the doing and the refraining
from said act, and each thereof, upon the Conservation Property, is
and will be for the benefit of the Declarant and the County.

The restrictions hereby imposed upon the Conservation Property
and the acts which the Declarant so covenants to do and refrain
from doing upon the Conservation Property in connection therewith
are as follows:

1. No construction or alteration of residential, commercial,
industrial, or other structures of any kind will be placed or
erected upon the Conservation Property or any use in connection
therewith shall be made of the Conservation Property.

2. No cutting or removing of vegetation or grading, filling
or other activities shall be permitted upon the Conservation
Property except as permitted under a Forest Management Plan or a
Reforestation Plan approved by the County.

3. The general topography of the landscape of the
Conservation Property shall be maintained in its present condition
and no excavation or topographic changes shall be made.

TO HAVE AND TO HOLD unto the County, its successors, legal
representatives, and assigns, forever; subject, however, to the
right of the County to terminate such estate, interest, easements
and servitude hereby granted upon the execution of an instrument
and recordation thereof among the Land Records of Anne Arundel
County, Maryland declaring that the estate, interest, easements and
servitude created under this Declaration is terminated and no
longer in force and effect. -

The County is hereby granted the right to enforce this
Declaration and the covenants, conditions and restrictions set
forth herein.

WITNESS the hand and seal of the Declarant on the day
hereinafter first written.

ATTEST/WITNESS: THE AL-RAY CORPORATION

,q./ , ;i ﬁ >
‘} b '\QM/M Bypam//://m (SEAL)

/7, President

SUPER—CONCRETE RPORATION

) .

, President
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STATE OF MARYLAND, COUNTY OF MONTGOMERY, to wit:

I HEREBY CERTIFY, that on thisé@!gday of M .

1997, before me the subscribed, a Notary Publi ;ﬁ’a for the
State and County Officer personally appeare ,
the President of The Al-Ray Corporation, a bédy corporates and he
acknowledged the foregoing Declaration to be the act of %aid body
corporate.

IN WITNESS WHERE OF, I have hereunto set my hand and

official seal. _
;;;%%14422491,/Zé;é%véé/ggéé%d%27

Notary Public
My Commission Expires:é}éé&QEQZ/

STATE OF MARYLAND, COUNTY OF MONTGOMERY, to wit:

I HEREBY CERTIFY, that on this__Z:ed ~ day of Oa/zzf ,

1997, before me the subscribed, a Notary Publi r the
State and County Officer personally appeare '
the President of Super—Concrete Corporation body corporate,
and he acknowledged the foregoing Declaratich to be the act of
said body corporate.

IN WITNESS WHEREOF, I have hereunto set my hand and official

;:;;;quéétuoa/'Zé;abXZ://94§Z%k:<ﬂ

Notary Public
My Commission Expires:)%4é§%§éwy

APBREVED AND AGGEPTED T
_ﬁlou OF M19i7

ANNE AR

Ef COUNTY, MARYLAND

BY:

THomas C. Andrews
r John G. Gary

ounty Executive




STATE OF MARYLAND: Book 80 0 7o 499

COUNTY OF W :
I HEREBY CERTIFY, that on this { day of _{ 2% E} L4 ‘ , 1997, before

me, the subscriber, a Notary Public in and for the State and Co Officer personally
appeared Thomas C. Andrews, for John G. Gary, Jr., County Executive of Anne Arundel
County, Maryland, a political subdivision of the State of Maryland, and acknowledged the
foregomg Declaration to be the act of said body corporate.

IN WITNESS REOF, I have hereunto set my hand and official seal.

(e ([ daiT%

NOTARY PUBLIC

My Commission expires:

MY. COMMISSION EXPIRES:

5/17/99
// %‘ 7

Office of Law // ’ Date

.': .
e

Vs

FILE: DCCRS.FORM.DOC
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303 NAJOLES ROAD, SUITE 114
 MILLERSVILLE, MARYLAND 21108 2506 -
 Phone: 410-987-6901 L
SfFax:, 410.987- 0559

“iDevelopment Services "+

May 22,1997 . .. -

“‘--A'DESCRIPTIO\ OF 40 939 ACRES OF LAND, MORE OR LESS

) - CO\SERVATIO’\T PROPERTY

- ART OF THE PROPERTY OF AL-RAY CORPORATION AND -
: SUPER COVCRETE CORPORATIO\"
RS FIRST‘,DISTRICT
ANNE ARUNDEL COUNT\ ‘MARYLAND

e BEGH\.I\ lNG FOR THE SAME at a pomt alo g the East bank ofthe Patuxcnt o
Rlver and at a pomt markmo the beomnmg ofthe North 02 degrees 23 mmutes 50 o

"F-".’_\'-!.x ihit /\} o




EXHIBIT A
(CONSERVATION PROPERTY)

ook 800 7puse~501

‘DESCRIPTION OF 40.939 ACRES or LAND, MORE OR LESS
 CONSERVATION PROPERTY"
" PART OF PROPERTY OF AL-RAY CORPORATION AND
'~ SUPER CONCRETE CORPORATION -
May 22, 1997 B
- . Page2 "

. 10) North’ 13 deorees 51 minutes 20 seconds East 368.45 feet,
1) North 19 degrees 42 minutes 10 seconds East 139.93 feet Gt

>

T _:_‘112) Noxth 13 degrees 43 mmutes 30 seconds East 251 35 feet X

o -_‘.41;"“:"_13) North 07 degrees 34 mmutes 10 seconds East 180 46 feet R

o 14) North 07 degrees 18 mmutes 40 seconds East 239 33 feet

::15) North 26 degrees 51 minutes 40 seconds'lEast 153 73 feet:

'16) North 30 degrees 17 minutes 10 seconds East 253 15 feet,

o 'ﬁ.hne of the aforementloned conveyance .

' 18) North 88 degrees 56 rmnutes 10 seconds East 494 00 fee ‘

'thence runnmg across a S
ortlon of the whole tr "ct r purpose of thrs conservatlon easement,

REAMRY

- 19) -South 12 degrees 30 mmutes 45 seconds West 4 6.'57 feet
s 20) -South 55 degrees 56 minutes 00 seconds West 157.76 feet

3

- 21) South 07 degrees 02 mmutes 50 seconds West 237 35 feet

22) South 65 degrees 14 mmutes 35 seconds West 117 05 feet

C 23) South 21 degrees 43 mmutes 5 seconds West 1 057 67 feet

e 24) South 28 degrees 23 mmutes 44 seconds West 441 04 feet

25) South 00 degrees 08 minutes 44 seconds East 717 55 feet
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EXHIBIT A
(CONSERVATION PROPERTY)
DESCR]PTION OF 40.939 ACRES OF LAND MORE OR LESS
CONSERVATION PROPERTY
PART OF PROPERTY OF AL-RAY CORPORATION AND
SUPER CONCRETE CORPORATION '

‘May 22, 1997 -
: Page3 R

-26) South 84 deg—rees' 43 minutes 27 seconds East 179.39 feet,
. 27) North 71 degrees 12 minutes 09 seconds East 303.35 feet

28) South 51 degrees 52 minutes 38 seconds East 572.74 feet, thence nmmng with and
bmdmg along part of the Southmost boundary of the aforementloned conveyance

':'RAY Corporatlon, and Super ‘Concrete Coxporatlon by deed dated Apnl 26; 1974 and
- recorded among the Land Records of Anne Arundel County, Maryland in Liber 2670 &
Foho 592 : . S _ "

SY RS

CFiE: WOODIANDDESCR[PDOC ,f R
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JOINDER AND CONSENT OF LENDER IN |

DECLARATION OF COVENANTS8, CONDITIONS AND RESTRICTIONS

Calvert Bank and Trust Company, a body corporate, as the
beneficiary under a Deed of Trust dated June 21, 1985 and recorded
among the Land Records of Anne Arundel County in Liber 3909, folio
875, which Deed of Trust covers a portion of the property described
in the within Declaration of Covenants, Conditions and Restrictions
(the "Declaration") by The Al-Ray Corporation, et al. to Anne
Arundel County, Maryland, hereby joins in the aforesaid Declaration
for the sole purpose of consenting thereto and of subjecting and
subordinating the aforesaid Deed of Trust and its interest in the
property therein described to the covenants, conditions and
restrictions set forth in the Declaration.

ATTEST: CALVERT BANK AND TRUST COMPANY
(}7}20 N nesz By:  /J}— 7 3 ___~ (sEan
Sice Plicitn 1 Q2. D Cuwvy Harry B. Zing/

0 Executive Vice P ident
STATE OF MARYLAND, couNTY oF (/{{/|}f , to wit:

I HEREBY CERTIFY, that on this 15 day of
1997, before me, the subscriber, a Notary Public in an
Statg and GQeunty aforesaid, personally appeared ’
the W&&ﬁfof Calverfq Biﬁ'iand Trust Compafly, a body
corporate, and that he as such it , being authorized so to
do, executed the foregoing Joinder and Consent of Lender for the

purposes therein contained, by signing ﬁ my!zﬁrﬁence, the name of

said body corporate by himself as such

A8 WITNESS my hand and notarial seal. /

Uity .%QW/F@Z\,

Yo ary Public
WANDA L, HARDESTY

NOEARY PUBUC STATE OF MARYLAND
My Commission £

My commission expires: ires March 4, 2001

C:STJOHN\WOODLAND. ING\AL-RAY.JDR

— - e mw .

COMMONWEALTH LANR TITLE
INSURANCE COMBANY
31 Light Street
Suite 500
Baltimore, Maryland 21202




ANNE
ARUNDEL Wedgy's Ectyp
CURRENT PLANNING

COUNTY, 2664 Riva RoAp, P.O. Box 6675, MS 6301
MARYLAND ANNAPOLIS, MARYLAND 21401

DEPARTMENT OF PLANNING AND CoDE ENFORCEMENT
December 4, 1997
Lisa A. Hoerger

RECEIvEp
Chesapeake Bay Critical Area Commission

45 Calvert Street, 2nd Floor B DEC 9 1997
Annapolis, Maryland 21401

Re: Woods Landing II Reforestation CRIT| C%FZEﬁ/:?’EiAKE BAY

. COMMISSION'
Dear Ms. Hoerger,

Clearing for the Woods Landing Section II development required 8.43 acres of forest removal. That was
more than 20% of the forest on site, but less than 30%. Replacement had to be at one and one-half times or
12.645 acres.

The applicant posted a reforestation bond for $330,321.60 to have the grading permit released. In the
‘ineantime, he was pursuing various options for reforestation or easements.

The developer had one year from the August 1996 agreement date to find a site. No site for reforestation
was found by the developer and the County did not have a site. Several sites were proposed to be placed
under easement which had existing forest in the Critical Area, but which were not protected from allowable
development activities.

The off-site location accepted by the County is adjacent to the Patuxent River, a river which is subject to the
Patuxent River Policy Plan calling for special protection measures within the Primary Management Area.

The County required that the 12.645 acre obligation for Woods Landing be at 2 to 1 or 25.29 acres of
existing forest to be placed under a perpetual easement.

Enclosed is a copy of the recorded easement and Exhibit. Also, I am sending along the Final Development
Plan and the Grading Plan.

There is a small amount of clearing still allowed - approximately 18,000 sq.ft. - which will have to meet its
reforestation obligation at that time.

Should you have any questions, please call me at 410-222-7459.

Sincerely,

Penny Chajkley
Developmént Division
PC:lc
Enclosure
cc: Joseph Elbrich
Lori Allen o
Edward St. John
Anarex, Inc. %(9

Printed on ’
Recycled Paper




PETITION FOR APPEAL

Petitioners, Woods Landing Community Service Association, Inc., Howard and

Pamela Hale and Albert and Betsy Kulle (“Petitioners™), by their attorneys, Richard A.

- DeTar and Miles & Stockbridge, P.C., pursuant to Maryland Rule 7-202, hereby file their

petition for appeal, and state the folloWing:

1. Petitioners réspectfully request that the Clerk docket this appeal and that the

Circuit Court undertake judicial review of the decision of the Anne Arundel County

Board of Appeals dated March 17, 1997 (the “Decision”) which granted final site plan

and subdivision approval for the Applicant, Woods Landing No. 11 Joint Venture, a copy

" of which is attached hereto as Exhibit A.

2. Petitioners pérticipated in the agency proceedings before the Board of

Appeals in.AppeaI No. BA 44-96A.

| 3. Petitioners seek reversal of the Decision and a stay of the final site plan and

subdivision approval to prevent the Applicant, Woods Landing No. 11 Joint Venture, from

causing irreparable harm to environmentally protected land and from violating the

applicable Anne Arundel County Zoning Ordinance pending final disposition of the

: appeal. -

4. The grounds for the Petitioners’ Appeal are, inter alia, that the decision
granting final site plan and subdivision approval of Woods Landing No. 11 Joint Venture

s in direct violation of the applicable Aune Arundel County Zoning Ordinance, is

contrary to the critical area laws of the State of Maryland, is arbitrary and capricious, is

RADWLOO2.PET 4/14/97 (4:19 pin) 2




‘ based upon improper ﬁndihgs of fact, and is not supported by competent and material

. evidence.

. RADWILO02.PET 4/14/97 (4:19 pm)

Respectfully submitted,

R_ScN=

RICHARD A. DeTAR
Miles & Stockbridge, P.C.
101 Bay Street

Easton, MD 21601

(410) 822-5280

Attorneys for Petitioners, Woods Landing
Community Service Association, Inc.,
Howard and Pamela Hale, and Albert

and Betsy Kulle




ANNE ARUNDEL COUNTY
Annapolis, Maryland
Department of Planning and Code Enforcement
Development Division
INTER-OFFICE CORRESPONDENCE

May 8, 1996
TO: Lori Allen Q(/

FROM: Penny Chalkley

SUBJECT: WOODS LANDING II Revised
Final P1995-221

They have worked out a temporal restriction note and it is #1 under General Notes.
(See attached).

The conservation easement has been forwarded to the Law Office. They planto
record it simultaneously with the plat.

There is a reference on the plat to the pedestrian access and it is now not shown
within the easement.

They have made the easement lines clearer on the plat.

The new FCP indicates the difference in sidewalks. The 5' easement refers to the
portion of the sidewalk across the lots.

Plat

The pedestrian easement has been freed of the conservation easement.

The exhibit was corrected (removed pedestrian easement) and sent to the Law
Office. The Liber/Folio will be recorded when the plat is and the numbers filled

in.
The temporal restriction note is on the plat.

Their Corps permit 92-60674-10 has been reauthorized and is valld TS
December 31, 1999. ‘RE(QF 'TED
MAY 16 1%

They sent a copy of the covenants.
CHEGAPT A= RAY

: .. Wl SSION
Article V addresses Critical Area compliance. However, in additi6AH0-tHe 18510

expanded buffer and the open space, there is also no disturbance within the
conservation easement. That is no disturbance in the easement, not just the




-

N ) . .
recreation portion. There was never discussion of vehicular access to the
community pier. Unless the observation deck is part of the pedestrian access
easement, it will not be allowed.

Also the Committee cannot approve additional impervious coverage' (Section 3) -
slabs, fences in the easement, sidewalks, curbs, patios, porches, etc.

The Committee is not the approving authority for tree removal in conservation
areas - Section 9 (I).

There shall be no fences in the Conservation Easement - Section 11.

If they can change the covenants, they have addressed my other outstanding issues.

PC:lc
Attachment _ '
cc:  Mark White, Anarex - Fax #987-6901
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ANNE ARUNDEL COUNTY
Annapolis, Maryland '
Department of Planning and Code Enforcement REFFFVED
Development Division APR éé 1996

INTER-OFFICE CORRESPONDENCE
April 25, 1996

CHESAPEAKE BAY
CRITICAL AREA COMMISSION

TO: Lori Allen /? j,
FROM: Penny Chalkley X /
A 4

SUBJECT: WOODS LANDING SECTION II
Revised Final P#1995-221

A resubmittal was made directly to me April 18, 1996. An expedited review has been
required with comments due by April 26.

*1. The plat does not have any note that all clearing will be completed by May 1997, if
that is their intent. If so, put that note on the plat or refer to the construction
timetable on file with PACE (one sent to DNR) - we’ll need a copy - or use the
flexible note indicated previously. The Critical Area Commission was - and still
is - particularly interested in the temporal restriction to avoid clearing for the first
year from May through July. Regina Esslinger, Ren Serey and I want some kind
of temporal note just in case the clearing is not completed before May 1997 and
the next breeding season begins.

*2. The easement was submitted. There was no deed attached. Also the pedestrian
access is still shaded as part of the easement on the exhibit - If it is included in the
acreage under easement, the acreage must be readjusted by 2500 sq.ft.

The plat is still not clear in some easement areas (if you don’t have the exhibit to
guide you or the FDP, an individual cannot connect the easement lines correctly).

- adjacent to the cul-de-sac

- by Lot 24

- between Lots 6 and 7

- next to Lot 63

- next to Lot 25

- next to Lot 32 .

- next to Lot 99

- Also the plat shows the ||| symbol on the pedestrian easement
(water side). It has been removed from the FDP. Please remove
from plat 3 and adjust the figures accordingly.

I'do not have a copy of the pedestrian access easement. If it specifically




-

references no clearing except for 10' wide, they could put the remainder
under the forest easement. It seems the whole purpose of making it 50 x 50
instead of 10 x 50 would be to allow it to be used. However, no clearing is
shown on the FDP so it can’t be cleared.

On the FDP, they have the easement symbol on either side of the trail, but it
isn’t shown that way on the exhibit or plat (change from F ebruary
submittal). Which is it? Is any clearing proposed? All easement areas
have to match. o

Sheet 3 of the FDP has the ||| symbol in two places behind units 41-48.
This will be confusing even if it is shown only on way on the plat and
easement. Use the one on the plat/exhibit - closer to the units and have the
FDP the same.

Some additional trails are shown now. No clearing is permitted for them.

What is the 5' Pedestrian Easement now shown? What are the new sidewalks
versus old? In their new figures, the public road calculations increased by 478
sq.ft. Is this accounted for by the increase to 24 ft. of paving in the cul-de-sac?
The sidewalks increased by 920 sq.ft. but it’s really difficult to determine what is
new.

All grading and building permits can follow only what is on the Final
Development Plan, including house shape, setbacks, roof leader installation, etc.
No adjustments can be allowed at permit because they are so close to 15%
impervious and clearing wasn’t divided up, so there is no flexibility provided and
this FDP governs.

Plat

Correct easement (pedestrian versus forest since ||| symbol is on the area
instead of around it).

They need to correct the exhibit and provide the deed so it can be
processed. Then note Liber/Folio.

Still need note about temporal restriction to satisfy CBCAC and DNR.

At Grading Permit, they will need to
address reforestation (offsite or fee at 1 % times)

Provide a copy of the reauthorized wetlands permit from the Corps. Ido




-3-

have their wetlands license from tﬁc State 92-0669 good through December
31, 1997. ' ' _ -

- Stake LOD and buffer'-. label appropriately.

- Special protection measures for large trees - protection through critical root
zone or special techniques as recommended by qualified arborist/forester.

*8. - Are they using the old Woods Landing covenants or their own covenants? I’d like
to look at the wording as it relates to Critical Area since I’ve never seen them so
that I can check as to whether any of the covenants conflict with plat or FDP
restrictions. '

*9,  Items to be a_ddressed.

sz CBCAGH

woodsii.96/penny




TO:

ANNE ARUNDEL COUNTY

Annapolis, Maryland
Department of Planning and Code Enforcement
Development Division
INTER-OFFICE CORRESPONDENCE
March 26,1996

Lori Allen

FROM: Penny Chalkley \ 0

SUBJECT: WOODS LANDING REVISED FINAL

P#1995-221

I do not have a cbpy of the construction schedule as referenced. If they do not
adhere to the starting date and the schedule, the September 1996 date is not
applicable. They should allow themselves some flexibility as in:

No clearing of forest during May - August. However, once the forest
habitat is cleared in accordance with the FDP, there will be no temporal
restriction on activities from May - August.

Since it.is already alfnost April, [ am not sure that the time frame they indicate is
applicable. If the forest is cleared from September through May; it won’t apply,
but if the deal falls through, there is protection for the birds durmg the nesting

season. RFﬂ “‘”'. TD
MAR 1 1996

They have resubmitted the Critical Area report.

It now shows the site configuration on maps. CRITI(? ELEEQE /E%;@EN?I\//\ IYSSION

The plat essentially indicates that they will follow the FDP and has totals for
townhouses, steps, slabs, sidewalks and driveways. There is no chance of ending
up with any change in unit type or driveway is there? Simee they are_fi ghtat____3
14:9% even-changing-a-few could-throw-off their-figuresy If they won’t chan ge at
all from the FDP, then they don’t have to list the lots individually - but at permit
they will have to be just what’s on the FDP. Please clarify.

They corrected the easement to remove non-forested areas so it in¢ludes-existing
forest only. Areas of utility and storm drain easements, and forest snippets were
not included even though they include forest and are not proposed to be cleared.
That’s why 20 acres are not under easement.

The 40 scale plan does not include an area of forest between the nontidal wetland,
the tidal wetland and Revell Downs. The easement exhibit does not include it




* 8.

2-

either. However, the plat does include it. The same with several areas of tidal
wetlands shown on the plat under easement but not on the exhibit. The easement
area on Sheet 3 is not clear in the tidal wetland area. For protection of the
resource, that’s good and if it wasn’t factored into the 18.05, then it doesn’t
confuse the conservation figures so they can leave it on the plat.

A small area on plat 3 of 4 and on Sheet 3 of 4 cannot be under easement for the
pier landing, steps, etc. The whole 50 x 50 area should be out of the easement.
The forest easement can’t have another easement over it that could conflict -
pedestrian easement.

In some areas the buffer line on the plat and on the 40" scale are a little different.
They are within the easement, so [ don’t have a problem.

The exhibit does have bearings and distance on all but the three sides of the
pedestrian easement.

The easement line on Plat 3 is hard to read.

The only change to the exhibit, plat and plans for the easement is to remove the
pedestrian easement. Also on Sheet 3 make easement area the same as the exhibit.
Plat can stay the same, if they want.

Once that is done, they can process the easement with the original and a copy of
the deed.

They are using the tidal wetland line established by McCarthy and Associates and
verlﬁed through their Corps perrmt for the ﬁshmg pler Tm‘ayallte[risl WiEe [oniftee ]

1tSYoranaMARoWASan ey
Plan is back to showing large trees so special protection can be implemented with
the GP. If they are looking at pruning and fertilizing, that should be done in
accordance with any planned grading activities, if not well before.

Plat

- Reference Liber/Folio once the easement is recorded.

T- Note 10 - also within the Conservation Easement, which is sometimes

greater than the buffer now that we have an exhibit.
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Have temporal restriction for FIDs relating to initial clearing.

Remove pedestrian easement from conservation easement on Sheet 3, since .
it will have to be removed from the exhibit.

What happened to the cluster/Open Space note that was on there? Section 2

is still indicated as cluster townhouse lots”. \\

A

CBCAC - Regina Esslinger

DNR -

woodslan.96

Glen Therres
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ANNE ARUNDEL COUNTY CAb re-9/
| Annapolls, Mary]and $279-95

* DATE TRANSMITTED: 1’27" 96

. : SUBDIVISION TRANSMITTAL
Process Type Project Type
'c./'(ub'divlsior{ Review Planner ' - State Planning

/Engineerlng Review Baltimore Gas § Electric Co.
Traffic Review B G § E Marketing & Energy
\Gtilities Review

_ Bell Atlantic
use Numbers/Street Names PAC/Environmental Programs
ironmental Review

Library
ol 1 Conservation District Md. State Avlat.lon Admin.
Health Department

Mass Transit Administration

| \SLI

State Highway Admlnlst.rat.ion Law Office
Board of Education - cheological/Historical
Fire Prevention Bureau . Landscape
_ lice . Forester
Recreat.lon and Parks . Transportation
-Dept. of Natural Resources . Drafting
Md. Dept. of Environment T Site-Plan Review iy
Army Corps of Engineers T/ Other Z"““‘ W
FROM: Dept. of Planning & Code Enforcement/Subdivision Application Center

SUBJECT: NAME:

FORMERLY:

SUBDIVISION § _Z_s_ I _z_
PROJECT 4 p ? ; )‘ /

SITE PLAN REVIEW # _ -

MINOR SUBDIVISION # : =

wxwe_ ¥0 BLOCK /f e[ 08
200 scae AB/D 600 scae A 1000 SCALE _/ 7

Please review the plans of-' the above—ment.loned project for
approva]

Your comments are request.ed by-memen%he bUSTRESE dav—'éﬁa y 6 W

’ A meet.lng wiH not be held. ) ' : IRFCEF“?/ED :'

A meeting wIH be he]d on . at"—‘FEB"z'g—‘]ggr'
3 in this Office. ' E .
This project will be reviewed at the week]y camercial siKHESAREAKD KeTBygress
. l meet ing on : ‘at CRITICAL AREA mMM|35|0N
MIMATRA/JANFORMS - RURS
1/95 _ , .
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r\ THE CONCOURSE
/ Development Services V 303 NAJOLES ROAD, SUITE 114

MILLERSVILLE, MARYLAND 21108-2506
Phone: 410-987-6901
Fox: 410-987-0589

February 26, 1996

Ms. Lori Allen

ANNE ARUNDEL COUNTY _
Department of Planning and Code Enforcement
Environmental Division '

Heritage Office Center

2664 Riva Road

Annapolis, Maryland 21401

Woods Landing
Section Two
Sub #73-519, Proj #95- 221

Dear Ms. Allen:

This letter addresses all agency comments of the review meeting held on
January 13, 1996 and listed in the January 29, 1996 letter.

II. Discussion

1. Joe Elbrich has agreed that if no requirements was made or shown on the
Section One Plat, off-site sidewalks would not be required.

2. The State wetland maps are very old and unreadable but we have shown their effect
on the attached 17=200" scale to be sent to Penny Chalkley. Most important
however is the 17=40" scale final development plan that shows tidal wetlands as
determined by McCarthy & Associates, verified by the Corps of Engmeers and ﬁeld

located by us. o (
DECEIVE]] RF‘?FWED
i J o FEB 29 1996
FEB 271956 ESAPEAKE BAY
Aine. AXUNDEL COUNTY R CRITIEAL #Rga ‘?MM'SS'ON

DEPT. OF PLANNING &
CODE ENFURCEMENT




Ms. Lori Allen _

Woods Landing, Section Two, Sub #73-519, Proj #95-221
February 26, 1996

Page 2

1. The turning radius provided by the 20-foot wide paving is édequate for a SU
vehicle which is equivalent to a school bus.

2. The site drainage behind the lots is such that adequate flow away from houses
has been provided. All units which do not naturally drain to storm water
management devices will be piped to them as shown on the plans.

3. We have provided an additional study for the outfall agreed to and conclude
that no extension should be required.

4. We have provided Open Space, and easement area for access to the back of the
lots.

4. Because of the adjacent utilities, storm water management area, and buffers, the
sewer location as shown must remain. '

5. The proposed pier, as most are, will be constructed from the water.

6. We are not required to place standard County details on the plans. Referencing the
detail is sufficient.

7. A copy of the letter from Department of Natural Resources approving restrictions
for construction until September, 1996 only is enclosed for your review.

8. Our attorney has confirmed that Section One and Section Two are separate
communities, and'will not share homeowners maintenance responsibilities. We will
retain the name-Woods Landing for identification purposes.

1. We have provided additional parking to prevent overflow parking into Section
One.




Ms. Lori Allen

Woods Landing, Section Two, Sub #73-519, Proj #95-221
February 26, 1996

Page 3

II. PACE/Planning/Lori Allen/January 16, 1996

11B. The setbacks shown on the plat have been established per a meeting with our
office and Steve Callahan prior to the last submittal. The noted setbacks were a
suggestion and the setbacks proposed will provide a more compatible situation
for the townhouse layout shown.

11C. This subdivision does not require Open Space.

11h. We have shown on the final development plan all of the savable significant trees
as requested.

11j. Our detail now shows a typical row Townhomes as requested.

11P. The highlighted pathway system delivered to you after the meeting should have
resolved the sidewalk issue.

Joe Elbrich has agreed that no off-site sidewalk requirement will be needed.

L Joe Elbrich has requested Dr. Luckenback to perform the Phase 1 study on the area
to be disturbed by a storm drain outfall behind Lots 16-24. We agreed to stake out
the area at Dr. Luckenbacks request.

General Comments

1. The owner has signed the plat, and there are no financial institution involved.

o~
D

2. The Health Department approval and signature will be provided prior to final plat
approval as required.

- We have corrected/and or added the additional information per the marked plats as
required. They are being resubmitted herewith.




Ms. Lori Allen _
Woods Landing, Section Two, Sub #73-519, Proj #95-221
February 26, 199

Page 4

4. The revised plats reflect the establishment of the lots as requested and the note has
been omitted.

5. The waiver note has been provided.

6. The paid tax information will be provided prior to final approval.

7. The agreement information has been provided, with copies being submitted
herewith.

8. A notation pertaining to the boundary survey has been provided. -

9. The source of topography notation has been placed on the final development plan
and public plans as required.

10.

11.

12.

13.

14.

15.

. 16.

17.

A Certificate of Title will be provided prior to plat approval.
All plans and plats now reflect the North American Datum 83 information.

We have provided adequate access around the lots. The lots which abut each
other have a 5-foot access easement.

Clearing should not have been shown on any of the proposed mulched pathways.
They will be constructed around the woody vegetation to prevent clearing.

Water and sewer are already allocated for 153 units and the owner has kept
current with payments.

The project number has been provided on all the plans and plats.
The HOA document will be submitted and approved prior to plat approval.
A copy of'the existing pedestrian easement in enclosed for your review. The

easement in located in Open Space so it does not affect Section Two. Its
establishment is basically to provide the Section One individuals access th rough it.




Ms. Lori Allen

Woods Landing, Section Two, Sub #73-519, Proj #95-221
February 26, 1996

Page 5

B. PACE/Environmental/Penny Chalkley/ December 21, 1995

1.

2.

9.

A copy of the most current Critical Area Report is enclosed.

We have received approval from Department of Natural Resources to place the
restriction for construction on the property from May-August of this year only. A
copy is enclosed for your review.

We have placed a notation on the plat that the maximum impervious average of
15% has been met.

We have revised the plans to show conservation easements only on the forested
areas.

We will be providing bearings and distance for the conservation easements as
required. '

There are no easement areas on any tidal wetlands area. The state wetlands maps
are very old and unreadable, but we have shown their effect on the attached
17=200’ scale. The final development plan shown the wetlands as determined by
McCarthy & Associates, verified by the Corps, and field located by us.

We have verbal approval, but have not received the written authorization as of this
submittal. We will forward it to you as soon as we received it.

We have revised the buffer lines accordingly, including the area noted.
.::)

10. We have clarified the impervious areas as requested. The total woodlands area

shown has been revised to not include any tidal wetlands area.




Ms. Lori Allen

Woods Landing, Section Two, Sub #73-519, Proj #95-221
February 26, 1996

Page 6

II. Plat

1. We have placed the temporal restriction notation on the plat.

2. The impervious areas have been clarified.

3. The correct tidal wetlands have been shown.

4. All the forest conservation easement have been shown in forested areas.

5 We have revised the buffer to be 25-feet not 50-feet.

6. Please clarify a plat note.

7. We have placed the non-tidal wetlands note or the plat as requested.

8. The conservation easement notation with Liber and Folio have been i)rovided.

9. We have placed the buffer line criteria on the plat.

10. We have made all the necessary revisions/additions as indicated.

11. We have placed the significant trees to remain on the final development plan.
Protective measures to save these trees will be provided when the grading permits
are applied for.

C. PACE/Engineering/Greg Stewart/January 11, 1996
N |

1. In our opinion the turning radius provided by the 20-foot wide paving is adequate

for a SU vehicle which is equivalent to a school bus. An increase to a 24 wide lane

1S an unnecessary increase in the impervious area.

3. Joe Elbrich has agreed that if no requirement was made and shown on the Section
One plat, off-site sidewalks will not be required..




Ms. Lori Allen

Woods Landing, Section Two, Sub #73-519, Proj #95-221
February 26, 1996

Page 7

. Rear yard drains have been provided for the units which do not drain towards the

storm water management systems. They can not be located outside of the lot lines
because of critical area restrictions.

. We have provided water quality for all the impervious areas.

. A detailed outfall study further downhill has been shown for the one outfall we

agreed to do.

. Final Design Issues

L.

A highlighted plan was submitted to the planner which should have provided
adequate pathways throughout our subdivision.

. The trenches are located in the soil strata. The tests were performed prior to design

and in certain circumstances we are not 5-foot below the bottom. However the
2-foot restriction between soil or water have been met. The water elevation are in
the report, and we have added cleanout.

. The grassed attenuation area is not iinpacting the buffer. We do not agree with the

request for a structure.

. The outfall statement has been provided, and the additional section has been

provided.

. Access behind Lot 41 can not be provided with any additional paving to improve

turning movements.

- We do not want to provide curbing because it complicates drainage to the grassed

attenuation area.

. The lowest floor elevation is above the flood elevation of 8.0-feet.

. We have provided Open Space area or a 5-foot access easement around all the

buildings as requested. The storm drainage pipes can not be located in these areas
because of excessive clearing.




Ms. Lori Allen

Woods Landing, Section Two, Sub #73-519, Proj #95-221
February 26, 1996
Page 8

9. We have provided additional spot elevation, which should clarify drainage.
10. We have provided all the pertinent information on the plans as required.
11 & 12. All agency comments have been addressed.
D. PACE/Traﬂic/Jane Elbem/January 11, 1996
2.
A. Joe Elbrich has agreed that if no requirement was made and shown on the Section

One plat, off-site sidewalks are not required.

. The pavement width as provided meet AASHTO specification for turning
movements around the cul-de-sac.

3 & 4. The walkway system provided has been approved by the Planning Department to
minimize unwanted impervious area.

5. We did not receive a marked up plan referring to the TCP.

7. Access behind Lot 41 can not be provided with any additional paving to improve
turning movement. Vehicle can make the turn with minimal inconvenience.

E. PACE/Utilities/Vahid Tayebi/January 16, 1996

1. We have revised the sewer manhole location as requested.

(R

. The proposed sewer main in question is located in an easement. Because of
adjacent utilities and storm water management and the presence of buffers and
required clearances the location as shown must remain.

. We have revised the manholes as requested.

. We have revised the sewer and storm drain systems to alleviate the discrepancy
noted.




Ms. Lori Allen
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Page 9

. We have switched the water and sewer mains as requested.

We have omitted trees from the aréa, however, shrubs are still being provided.

We have provided your request.

. The fire hydrants will be located entirely within the easements. They are shown on

the plans much larger than they actually are with respect to the scale.

The enclosed marked plans have been corrected. These plans are being returned
with a copy of the revised cost estimate for your review.

~ F. Soil Conservation District/Chris Maex/January 2, 1996

1.

We have revised the limits of disturbance and sediment control measures to be
outside of the buffers.

The buffer disturbance has been omitted.

. We will not disturb the buffer.

We have shown the bottom elevations for the storm water management systems in
the soil logs to clarify the soils present.

. The outfall from the attenuation area is a 4-inch PVC drain to dewater the pond.

There seems to be no accurate way to provide a detailed study for this drain.

)
Because of the limited area, slope, and required volume we can not raise the pipe
and adequately drain the pond area down.

G. Recreation and Parks/Brian J. Woodward/January 17, 1996

1,2. There is no requirement for passive recreation area, only active which we have

shown on the final development plan and plat, however some of the area lias been
labeled as passive use which has been placed on the plans.
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3. Recreation & Parks has previously agreed to these areas, and to the pathways, tot
lot, and water activities pier. These improvements are over and above the minimum
requirements.

4. The trails have been connected to the sidewalk system in certain areas.

5. We have provided some equipment with details on our plan as requested and a copy
for your review.

6. The equipment will be handed under the landscaping/screening agreement prior to
building permit being obtained.

7. No off-site sidewalk extensive is required per an agreement with Joe Elbrich.
H. PACE/Landscaping/Mark Fiorello/December 20, 1995

1. We have omitted the trees from the island, but have retained shrubs which should
not create any problems.

2. Yes.

3. The proposed plantings are not intended to meet reforestation/mitigation issues.
When final approval is obtained we will provided a detailed cost estimate with
plantings to you for processing.

LI Critical Area Commission/Regina Esslinger/January 17, 1996
D
1. We have revised the buffer as required, however we can not remove the lots from
the buffers and meet the County Area requirements. These areas will be protected
with the Forest Conservation Easements as shown.

2. We have provided a more detailed chart for the proposed impervious areas shown
which should clarify the issue. A notation that the allowable 15% impervious areas
has been provided. We are not requesting any variance at this time.
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3. Department of Natural Resources has issued a letter which allows open
construction of our site after September, 1996. We will not disturb the area from
May-August of this year only. A copy is enclosed for your review..

. Our proposed pathway system will not require the clearing of trees or shrubs and
will be mulched not paved.

5. We have clarified this area and have provided the required buffer as shown on the
revised plans.

J. PACE/Archeological/Al Luckenback/December 27, 1995

1. You have been advised to perform a Phase I study on the area to be disturbed by a
storm drain outfall behind Lots 16-24.

Sincerely,

Pk 4. (HHD

Mark S. White

MSW:sk
Attachments
cc: Jeff Gish
Ed St. John
William Utz
FILE:WOODSLAN.PRESLETT.DOC.




ANNE

ARUNDEL

"CURRENT PLANNING
COUNTY, 2664 Riva Roap, P.O. Box 6675, MS 6301
MARYLAND ANNAPOLIS, MARYLAND 21401

Anarex, Inc.

DEPARTMENT OF PLANNING AND CODE ENFORCEMENT

January 16, 1996

303 Najoles Road, Suite 114
Millersville, MD 21108-2506

Attention:

Mark S. White

Dear Mr. White:

Re:  Woods Landing Section Il
Sub. #73-519, Proj. #95-221
(Revised)

The submitted final plan for Woods Landing Section Il has been received and reviewed. The
following comments shall be addressed prior to plat approval.

The following comments are based on the engineer’s reply of November 20, 1995 to the May
6, 1994 comments from Steve Callahan:

11B.

lC.

IH.

Ij.

Setbacks #1, 2 and 5 are not being met on all lots. Please clarify and revise.
These setbacks are also not the same as listed on the plat.

Required open space is not shown.

Please see Penny Chalkley’s comments dated December 21, 1995. The
subdivision regulations require, insofar as possible, that significant natural
features be preserved. (Article 26, 3-109) Under this section of the code, the
request made by the environmental reviewer is not unreasonable. If it is

possible to provide a specimen tree a better opportunity to survive, it should be
done.

Has not been adequately addressed. The request is for a row a townhomes, not
one.

Printed on
Recycled Paper




1P.

Sidewalks will be required throughout the development on both sides of
roadways and drives (as per an internal PACE meeting). This will affect
impervious computations. Please revise.

Also continue the sidewalk within the right-of-way, along Woods Landing Drive,
to intersect with the sidewalk on Bay Head Road. As well as completing the
sidewalk on Secretarial Drive, this will complete the sidewalk system. Note
that any increase in impervious surface (within Section Il only) must be
calculated as part of the 15% maximum. Any impervious area proposed in
existing right-of-ways does not count against impervious criteria. Please also
note on the plat and plans that the proposed path system may not disturb any
forest area (trees or shrubs) or it will count against the clearing calculations and
may not be allowed.

The following comments are based on the engineers reply of November 20, 1995 to the
March 21, 1995 comment letter from Steve Cover:

G.

See IIP above.

A Phase | Archeological Study will be required. See Al Luckenbach’s comments
dated December 23, 1995.

General Comments:

1.

All parties of interest shall sign the plat including financial institutions (all
sheets).

The Health Department shall sign the plat.

Correct the errors/omission as shown on the “red-lined” plat attached. (This plat
shall be returned to this department.)

Plat one of four, General Notes #7 is unacceptable. The lots shall be established
at time of Plat. Remove note and provide accurate lot sizes on all plans and the
plat.

List all waivers on the plat.

Submit verification of taxes paid, year 96/97.




Complete the BGE and C&P note on the plat and provide copies of the recorded
agreements.

Was the boundary survey done to mean high water? If so, please note it on the
plat.

Note the source of topography on the plan.
A certificate of title will be required prior to plat approval.

It does not appear that the grid tics were defined by the North American Datum
of 1983. Please revise on the plat and plans.

A minimum 5' is needed between lots to provide drainage area and access. This
has been previously requested by Greg Stewart. The townhome lots should not
be abutting each other. Please revise.

Why is clearing being shown only on part of the path to the tot lot? It is a
proposed path. It appears that clearing for the path cannot be avoided. Please

revise on plan and all computations accordingly.

Sewer and water allocation shall be approved prior to final plat approval. List
the allocation note on the plat.

Provide project numbers on all plans and plats.

HOA documents shall be submitted and approved by the Law Office prior to
plat approval.

Provide a copy of the recorded pier access agreemet. How does this agreemet
affect Section 112 Are easements required?

If you have any questions, please call me a (410) 222-7458.

LAA/jls

Attachment

Sincerely,

y
e ()

Lori A. Allen
Development Division




-ANNE ARUNDEL COUNTY
Annapolis, Maryland

Department of Planning and Code Enforcement
| Engineering '

INTER-OFFICE CORRESPONDENCE
January 11, 1996

TO: Lori Allen

('Elanning Section
FROM é Gregory .J Stewart P.E.

(=g

SUBJEC:T  Woods l.anding Section 2 3rd Revision
Subdivisicn No.1973-519
Project Nc 1995-221
, Final Progress Meeting 1/11/96, 11:00am
MESSAGE:
The above referenced project has been reviewed and the ‘nilowing comments and
recommendations should be resolved prior to final approval: '

A. The following items ‘from May 9, 1994 and September 14,1955 nzed 0 be resolved:

1. The hollow core =ui de sac was to include a 26' wide lane  3ased »n the attached
ASSHT () template for bus turning movements we will accept 24" as the paving width.

- 3. Sidewalks shall be provided along the south side of existing VWonds Landing Road
from the -ul-de-sac to Bay Head Road. Based on a field observatior: no impacts to trees
were apparent, as this area was grass. It was noted that field adjustments may be needed
toavcid a few isolated trees. Handicap ramps are needed at the intersections. It is also
requested that sidewalks be extended along Secretariat Drive t the tie into the existing
sidewalks for pedestriar: connections.

6. Arear collection system for SWM is requested for some of the units draining to steep
slopes. They should be located outside the lots, thereby, requiring adjustments in the
building layouts avoiding impacts to the buffers. Normally the pipes are located with open
space (common area) for HOA maintenance. Otherwise, an :inobstructed storm drain
easement is needed Also, the rears of the other units need iv be captured to alleviate
future problems for certain building groups. There are particular soncerns near buildings
9-11.

7. Water quality must be addressed for all impervious areas. Soms of the units are not
being captured.

8. QOutfalls must be extended down the steep slopes. A detailed stability analysis was not
included for the pipes that were not extended to the toe of slops:




B. Final design issues.

1. Internal sidewalks were to be provided along Pintail Lane, as discussed with Steve
Callahan Although the mulched walkway provides some pedestriary finks, connections
to all parking areas is requested for a complete trail.

2. The trenches should project at least ¥ way into to the sand strata. Provide soil
borings 5' below the bottom of the trench. Provide 24 hr water elevations. Provide
clean outs at all bends or ends for maintenance.

3. The water quality basin may be impacted by the buffer encroachments A riser
structure is requested, along with a control section for larger flows An extended
detention design shouild be considered. Its outfall apron is excessive. o

4. The outfall sectiors are needed further downstream, if slopes and cross sectional '
areas’ change. Descriptive statements are needed for each outfall. .. . .

5 As mentioned at preformal. the turning movements near unit 41 should
accommodate trash trucks.

6. The 12" alley should include curbing.

7. The grading around Building 15 does not indicate it will remain above the flood
elevation and its freeboard requirements.

8. It is suggested that an open space strip be retained around ail building groups to
provide access to the rear of the units. This area could also contain the common storm
drain pipe. '

9. Pertinent spot elevations are needed to ensure adequate drainage.

10. Various inverts are missing on the profiles. Please ensure all pertinent information
has been shown.

11. Address SCD comments.
12. Address Traffic comments.

Once the above issues have been resolved, we'll be in the posiuon (¢ recommend plat
approval

gjé.wood52.3f




TO:

ANNE ARUNDEL COUNTY
Annapolis, Maryland
Department of Planning and Code Enforcement
Engineering
INTER-OFFICE CORRESPONDENCE
) January 16 , 1996

Lori Allen

FROM: Vahid Tayebi l/ 7

SUBJECT: Woods Landing, Section 2

Subdivision No. 1973-519
Project No. 1995-221

MESSAGE:

The final water and sewer plan for the above referenced project has been reviewed. Please note the
following comments:

1.

The proposed sewer manhole “A”, as well as the sewer main from MH “A” to MH “B”
must be placed in the paved road.

The plan shows the extension of a proposed sewer main and its utility easement along the
entire eastern portions of Lot 41. The proposed sewer main and the utility easement
associated with it must be moved out of Lot 41 to allow for unimpeded access for
maintenance and repair, and also increase the usable area of the noted lot

Standard depth sewer manholes (with 6' 9" cover) must be used, where possible (see
manholes H, G, and F).

The plan shows inadequate horizontal clearance between the proposed sewer manhole “P”
and the 15" storm drain in Snow Goose Lane.

The proposed water and sewer mains in the western portions of Snow Goose Lane
(between Wintergull Lane and Pintail Lane) must be switched, and the horizontal bends
shown on the 8" water main must be deleted.

Due to the extension of the water mains at the end of Woods Landing Drive, there shall be
no trees planted within the island at the center of the cul-de-sac.

Any service interruption due to the extension of the proposed water main to the subject
project must be kept at a minimum. Further, the Developer must indicate (on the plan) how
the shut-off’s and interruptions will be handled.




8. The proposed fire hydrants must be entirely within the utility easements. ‘

9. Other comments are noted on the enclosed marked prints.

The above comments must be addressed and resolved prior to final plan approval.




ANNE ARUNDEL COUNTY

Annapolis, Maryland

INTER-OFFICE MEMORANDUM

January 17, 1996

Mark R. Wedemeyer, Planning Administrator, East
The Department of Planning and Code Enforcement

Brian J. Woodward, Chief, Environmental Programs &
Facilities, The Department of Recreation and Parks

Woods Landing, Section 2
Subdivision No. S73-519
Project No. P95-221

The Department of Recreation and Parks has reviewed Woods
Landing, Section 2 and has the following comments:

1. Area tabulation should show active and passive Recreation Area
required as well as active and passive Recreation Area provided.
2. Recreation Area shown should be separated into active/passive and
labeled as such with area of each shown on plat.
. Recreation Area is not in the location of the homes, let alone central
to the majority of residents.
. If a trail amenity is provided, there should be connectors to the
sidewalk system.
. Play equipment and play pit details should be shown on the
Landscape Plan and are to include manufacturer and model numbers.
. The Tot Lot equipment should be bonded under the Landscape
Screening Agreement.
. Sidewalks should extend on both sides of Woods Landing Drive to the
intersection at Bay Head Road for easy access to proposed Recreation
Area.

The Department of Recreation and Parks cannot recommend approval
until the above comments are addressed.

N ;o

/Q\A

Brian J. Woodward

-
S
O 20 AN~ D)
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Anne Arundel: Soil Conservation: District
4 Heritage: Office: Center-

Suite 150; MS: #7001, 2662 Riva ROad;.Annapolis, MD 21401 Telephone (410) 222-7822.

January 2, 1996

Mr. Steve Callahan

Subdivision Application Center
Planning and Code Enforcement
Anne Arundel County

Heritage Office Center

2664 Riva Road, MS #6302
Annapolis, MD 21401

Dear Mr. Callahan:

SUBJECT: Woods Landing, Section 2; Subd. #73-519; Proj. #95-221;
FINAL (AASCD #327-17)

The plans for the subject subdivision received November 29, 1995 (for
a meeting on January 11, 1996) have been reviewed. The engineer needs
to address the following comments:

1. Remove the limits of disturbance and silt fence from the expanded
buffer on lots 11 and 32.

2. Grading and sediment control are found within the expanded buffer
to install the attenuation device. Check with Environmental as to
whether or not a variance will be required.

3. There are areas on the plan where the limits run very close to
the expanded buffer line. Ensure at grading permit that the expanded
buffer is not disturbed (with the exception of storm drain outfalls).

4. Shouldn't the infiltration trench #2 be taken into more infiltratable
soils? The bottom elevation of the trench at 13.5 reveals clay loam
soils (infiltration rate .09 inches per hour). If dropped to a bottom
elevation of 9.5, one would find loamy sand at an infiltration rate

of 2.41 inches per hour.

5. Provide an outfall study from the attenuation device.

6. The 4" PVC with the attenuation trench should be raised and an
elbow placed at the inflow so that it does not get clogged.

The District recommends denial of FINAL until the above issues are
adequately addressed.

Sincerely,
VA )‘ ./'/ 5 i
lliens [ WILLITH
Lillian M. Griffith
62252%7 District Manager
LMG:Maex:elb '

cc: Philip E. Ratcliff, Woods Landing No. 2 Joint Venture
Mark S. White, Anarex, Inc.

District programs and services are offered on a nondiscriminatory basts, without regard to race. color. nationat origin. religion. sex. age. marital status. or hanorcao.




ANNEARUNDELCOUNTY
Annapolis, Maryland

Development Division/PACE
* INTER-OFFICE CORRESPONDENCE

January 11, 1996

TO: . Lori A. Allen, Planning

FROM: Jane Elberti, Traffic | ,/

SUBJECT:  Woods Landing Section 2
Sub. #1973-519, Proj. #1995-221 - Final

MESSAGE:

Traffic engineering review for the subject submittal provides the following
comments/recommendations:

1A.  TIS/AFO Road requirements - Based on a 10/30/95 letter from the PACE Director to the
Engineer, an updated Traffic Impact Study was not required for this Section 2 final
resubmittal.

Traffic Engineering file research/review indicates that an updated TIS should be
required if additional plat extensions are requested. This is based on the changes in
the area road network (closure of US 50 at-grade intersections) which the original study
did not address.

Woods Landing Drive public section -
A. Sidewalk should be provided on the south side for a ped connection to Rec. Area.
#3. There is sufficient right-of-way and disturbance would be minimal. Show

the existing sidewalk on Bay Head Road.

The pavement width on the one-way cul-de-sac should be increased to 26' as
previously required.

Sidewalks should be provided on the internal roads as they were shown on the revised
pre-sketch plan.




*4,

*5.

-

Between unit blocks provide additional path connections from the roads to the
perimeter mulch ped path.

Revise the TCP as per the marked-up plan to be returned to the engineer.

Parking spaces have been revised to adequately address previous traffic comments.
Distribution is adequate. '

The 12' wide service drive between Wood Duck/Snow Goose Lanes has an inadequate
turn radiius around Lot 41.

Traffic engineering approval is withheld until comment 2 - 5 are addressed.

JE/jls




2644 Riva Road, Annapolis, Maryland 21401 410/222-5000 * 410/222-5500 (TDD) e 301/970-8644 (WASH)

i

Carol S. Parham, Ed.D., Superintendent of Schools

PUBLIC SCHOOLS

December 13, 1993

TO: PLANNING AND CODE ENFORCEMENT FROM: L.F. RIPLEY

SUBJECT: WOODS LANDING. SEC. 2 COMMENTS DUE: 1/4/96

SUBDIVISION # 73-519 TYPE: FINAL

PROJECT # 95-221 (91-065) MEETING DATE: 1/11/96
TIME: 11:.00 AM

The proposed development of 114 TOWNHOUSES is located in the WINDSOR FARM
Elementary attendance area. It is estimated that it would generate 22 elementary
student(s) in grades K through 5. This school has a State Interagency Design Capacity of
214 students with an enrollment of 575 students as of 9/94. These students will BE
TRANSPORTED.

THIS FACILITY IS INADEQUATE TO SERVE THE PROPOSED DEVELOPMENT.

The estimated 13 student(s) in grades 6 through 9 would attend MAGOTHY RIVER
MIDDLE/SEVERN RIVER JUNIOR. This school has a State Interagency Design
Capacity of 1,053/1,080 students with an enrollment of 1.072/945 students as of 9/94.
These students will BE TRANSPORTED.

THIS FACILITY IS ADEQUATE TO SERVE THE PROPOSED DEVELOPMENT.

The estimated 13 student(s) in grades 10 through 12 would attend BROADNECK
SENIOR. This school has a State Interagency Design Capacity of 1,380 students with an
enroliment of 1,053 students as of 9/94. These students will BE TRANSPORTED.

THIS FACILITY IS ADEQUATE TO SERVE THE PROPOSED DEVELOPMENT.

COMMENTS:

Approval is not recommended since Board approval was granted until May 29, 1992 and Windsor
Farm Elementary is 61 students over capacity. I[n addition, the elementary school will exceed
capacity by 58 students in SY95; 63 students in SYY96; 67 students in SY97; and 63 students in SY98.
Please be advised that the public school system does not agree with the PACE letter of
October 30, 1995 agrecing to extending our approval until April, 1996 since over four years would
have clapsed from the date of the school system approval letter of November, 1991 and Windsor
Farm now exceeds the school-rated capacity.

File: ProgramPlanning Compaq6/Subs Sub=73519_P£935221

Board of Education

Joseph H. Foster  Carlesa R. Finney ~ Maureen Carr York, Esq.  Thomas E. Florestano, Ed.D.  Michael J.McNelly  Michael A. Pace, Esq. Thomas R. Twombly  Nicole St. Pierre
President Vice President Student Member




ANNE ARUNDEL COUNTY POLICE DEPARTMENT
CRIME PREVENTION THROUGH ENVIRONMENTAL DESIGN

INTER-OFFICE CORRESPONDENCE

TO: Office Of Planning And Zoning
Anne Arundel County

FROM: Office Randall L. Gann #1022
Crime Prevention Section

SUBJECT: Analysis And Adequate Facilities Requirements Of:

Subdivision: Wood’s Landing Sec. #2
Number: ‘ 73-519
Project: 95-221

DATE: December 11, 1995

MESSAGE:

Dear Sir,

The Police Department has reviewed the above referenced property
development information and will consider its’ impact in
determining our manpower allocations.

Our Crime Prevention Section has reviewed the plans for the above
subdivision. The following is a list of our concerns:

1. The need of adequate exterior lighting in the planned townhouse
lots. There have been major concerns from existing similar
communities about the lack of lighting installed by the developer.

If you have any questions about this please call me at 410-222-
8564 .

Sincerely,

OFC. //[ (&744%/(;/_/,/‘7/ 2

Officer Randall L. Gann #1022
Crime Prevention Section




ANNE ARUNDEL COUNTY HEALTH DEPARTMENT
DIVISION OF COMMUNITY AND ENVIRONMENTAL HEALTH /'

INTER-OFFICE CORRESPONDENCE

December 4 1595
: moe ! AMNE ARUNDEL Co.

RECTIV ED

TO: Larry Burkins
Planning & Code Enforcement
J DEC 5 1935
FROM: J. Thomas Gruver ﬂQZé;V4‘4/éL””—“
Health Department PLANNING & CODE ENFORGEMENT

RE: Woods Landing Sec 2
Subdivision #73-519
Project #95-221

The Health Department recommends final plan approval for the

above referenced project, subject to the availability of
public water and sewer.

JTG:ef




ANNE ARUNDEL COUNTY
Annapolis, Maryland

© INTER-OFFICE CORRESPONDENCE

Office of the Fire Marshal MS 9202

January 3, 1996

TO: ' Nancy McGuckian, MS 6302
FROM: Division Commander J. Robert Ray, Office of the Fire Marshal
SUBJECT: Sub Division #73-519 Project #95-221

Project Name: Woods Landing, Section 2
Final Review

MESSAGE:

I have reviewed the above referenced plans and they are approved
subject to compliance with the following comments.

1. Area shall be served by a water supply system capable of providing 1,500
gpm @ 20 psi residual for two (2) hours in addition to peak hourly demand
for fire protection purposes. A swamp analysis indicating fire flow shall
be sent to this office. Information is considered valid for six (6) months.
This information is good for a period of six (6) months. Our records
indicate the latest flow information was received on May 6, 1994.

2. Hydrant space is acceptable. Hydrants must be located within 8 feet of
the finished curbing or the end of the paved surface.

3. Fire department access is acceptable.

Respectfully,

NEN

J. Robert Ray, C.F.
Division Commander
fice of the Fire Marshal

: om

cc: Planning and Code Enforcement MS 6303
Engineering Co.
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ANNE ARUNDEL COUNTY

Annapolis, Maryland
Department of Planning and Code Enforcement
Development Division
INTER-OFFICE CORRESPONDENCE
December 21, 1995

TO: Lori Allen 0 R F ((’*?f?_'if"\ ZED
FROM: Penny Chalkleﬂ DEC é‘% %995

SUBJECT: WOODS LANDING II FINAL CHESAPEAKE B
P#1995-221 GRITIGAL AREA COM

AY
MISSION

Critical Area Report

. Maps, figures, etc. should use the site boundary instead of blobs, stars or
circles. Also, any site plans used should reflect whatever submittal is
current. (They did note the SAV study as a reprint of a 1994 study, but
keep in mind for further submittals.)

Regarding the FIDs issue, DNR has asked that this recommendation be
considered:

Avoid construction during May - August, the breeding season for
most forest nesting birds.

Since their study did indicate the presence of some FIDS, but not the
required number of indicator species needed to require a variance to
develop as proposed, I feel that the temporal restriction requested is not
unreasonable. Their proposed layont has considered the other
recommendations and is leaving about 70% of the site forested, maintaining
the largest forest block to the northwest, providing wooded buffers on site
to off-site wooded areas, as well as woodland around the perimeter of the
site.

Since their impervious is so close to the maximum, they need to address the
issue of whether any sheds, patios, or tennis court, pool or clubhouse in the

rec area can be constructed. If not, there must be very clear plat notes to
that effect.

They can’t count areas that are not forested as part of the conservation
easement (138, 956, 29, 152 and 12,900 acres). If they are designated for
reforestation, they can be under easement but do not count as forested to
begin with.




2-

They will have to do bearings and distance for the easement based on Law
Office comments 12/13/95. '

Be sure there is no Forest Conservation easement on any tidal wetland.
They are not forested. (Part of Open Space A). Take the tidal wetlands
from the State Wetland Maps. They are the official maps and are codified.
The tidal wetlands areas also cannot count for forest on site in determining
the total acreage of forest on site. Be sure to use the exact tidal wetland
configurations as shown on Maps 55 and 56.

There is no waterfowl concentration on staging area adjacent to the site.

My September comments included the request for a copy of the
authorization for the outfall in the buffer. However, this plan relocates the
~outfall. They should provide a copy of the wetland verification and its

reauthorization, since, they don’t last indefinitely and the work was done in
1991.

Do be careful with redrafting that the buffer/expanded buffer areas with 50' from
15% on greater slopes is exactly 50'. In some areas, it is not.

Somehow, an area impacted by 50' buffer from slopes 15% and greater was missed
on prior submittals and it affects what are now shown as Lots 6 and 7 (slopes
weren’t shaded on some of the earlier submittals and I overlooked them also).
Other than that, the buffer/expanded buffer is OK.

Calculations:
Impervious - please clarify.

They list lots as 117,394 but on the plat there is Houses 85,272

Slabs, etc. 7,524
The rest is included in driveways, but I can’t make it add up.
They need to be very clear that no rec area facilities or sheds are
permitted which result in impervious.

Woodland

Does the 2.46 acre difference in woodland versus site account for the
tidal wetland and cleared areas up by Bayhead Road?

They are proposing to clear less than 30% and have divided it up
among rec, lots, utilities, and roads. That means a little more than 20
acres must be included in the conservation easement.

They tied replacement into grading permit.




P

11.

Plat

Needs temporal restriction for FIDs.

Clarify impervious

Show tidal wetlands exactly as they are on the State maps

Show forest conservation easement on forest only unless it is also
reforestation and then differentiate.

Why is there a 50' buffer to nontidal wetlands?

Note 8 under General - must maintain buffer/expanded buffer shown on this
plat and no overall increase in impervious.

Needs usual nontidal wetlands/buffer no disturbance note since some are

not under easement due to storm drainage.

Note Liber/Folio of easement

Would probably help to indicate that buffer/expanded buffer includes

minimum 100' buffer

50" setback from steep slopes

highly erodible soils greater than 5%
4' for each degree of slope

Modify expanded buffer at lots 6 and 7 to account for 50’ setback to slopes.
Probably need to indicate “expanded buffer” also in Note 10. Work other
than shown on FDP may also need a variance and/or grading permit so they
should reword note 10.

Cluster note - most of the Open Space will be under easement so indicate
“passive” recreation and delete gardening.

While Critical Area laws doesn’t specifically mention 30" or greater trees,
the long form report requires trees or significantly larger trees to be shown
and the general subdivision provisicn of preserving significant natural

- feastures would indicate that these large trees be noted. Those to remain

should be indicated so special protection measures for those outside any
easement areas can be required at permit.
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Parris N. Gicndening . John R. Griffin
Govemor Maryland Department of Natural Resources Secretary
Wildlife Division Ronald N. Young

P.O. Box 68 Deputy Secrewary
Wye Mills, Maryland 21679 _

February 13, 1996

Jeffrey A. Gish

MIE Properties Inc.

5720 Executive Drive
Baltimore, MD 21228-1789

RE: Woods Landing IY
Dear Mr. Gish:

This is in response to your letter concerning the time of
year restrictions for construction activities at Woods Landing II
in Apne Arundel County. The construction schedule you outlined
in your letter of January 26, 1996 is conducive to minimizing
impacts to breeding birds during the construction of the
subdivision. Once the clearing has occurred after September
1996, there will be no further need for the time of year
restriction for this project.

W Q. Phow

Glenn D. Therres, Supervisor
wildlife Diversity Program
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ANNE ARUNDEL COUNTY = 7A/5¢-7/
Annapolis, Maryland _
Department of Planning and Code Enforcement
Subdivision Application Center ¢

INTER-OFFICE CORRESPONDENCE
_ September 15, 1995 RECEF‘J EW

SEP 21 1955
TO: Steve Callahan - CHESAPEAKE BAY
| CRITICAL AREA COMAMISSION
FROM: Penny Chalkley /Y '
SUBJECT: WOODS LANDING II REVISED FINAL
P 1994-057
1. Be sure to provide current permit for outall into nontidal wetlands behind building -
#15. | '
2. Only-a-fishing/crabbing pier was discussed. -@gx@‘érgaﬁon“in the buffer/expanded

buffer must be water-dependent.

3. Evaluation of 1995 breeding bird stidies by DNR hs restlted in & letter which
states-the site is'no longer considered to be bréeding habitat for forest interior
. dwelling birds. However;there-are-a-number-of-recommendations listéd". "A note _
regarding’a temporal restriction should be placed on the plat prohibiting grading,
clearing; and exterior construction from May through August.~

4, Any clearing of woody vegetation in the 4' wide mulch path, must be included in
the allowable clearing. Tot ot also. This was pointed out in the field. Please
break down the clearing by

_ROW/Parking courts

Stormwater management, including outfalls

Recreation, including pier access, tot lot, active recreation
Townhouses (if not the same clearing area for each unit, break out)

5. The remaining woodland must be placed under easement. Note Liber/Folio of the
- easement on the plat. Note easement areas on plat. Clarify and indicate
replacement requirement for clearing that is due prior to issuance of the permit.

6. Have table on plat and plans for maximum allowable impervious (15%). by

Recreation

ROW/parking/public sidewalks

Stormwater management

Each lot (unless all lots are the same, then indicate something like 900 sq.ft.
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INTRODUCTION

This report is prepared to satisfy the Anne Arundel County Office of Planning and
Zoning Critical Area requirements as promulgated in the Chesapeake Bay Critical Area
Legislation and the County Zoning Ordinance. The County is required to make findings
that the project proposed is in conformance with County and State critical area
requirements prior to project approval. This report will satisfy the Anne Arundel County
Narrative requirements for their findings, as described in their memorandum entitled

Information Needed for Critical Area Project Submittal.
PROJECT LOCATION

The site is broken into two parcels, and is located on Woods Landing Drive, in
Cape St. Claire, Maryland (Figure 1). The site is bordered on the north by the Little
Magothy River, the south by Revell Downs, and the east by the completed portion of
Woods Landing (Section I).

DE 1P

The property is divided, as stated above, into two parcels which comprise
approximately 24.13 acres and 7.03 acres, for a;(_t'f)tal of 31.16 acres +\- . Both parcels
(i.e.- the entire site) lie within the Chesapeake Bay Critical Area. The property is currently
undeveloped and consists primarily of forest cover, with some open grassy areas located
on the smaller parcel. The completed portion of Woods Landing (Section I) consists of at
least 13 cluster townhouse buildings on the north side of Woods Landing Drive. The
largest of the two undeveloped parcels (Section II) is slated to receive approximately 14+
‘clustet townhouse units, while the smaller of the two parcels will be retained as open
space. The areas to be disturbed are forested, but contain no non-tidal or tidal wetlands.

EXISTING LAND USE

Section IT of this subdivision is zoned R-5 and O-S, and is currently forested over
approximately 95% of the site area. The non-forested space, located on the smaller parcel,
is two grassed areas, one of which is a fenced storage area for cars and boat trailers.

NATURAL HERITAGE AREAS

Attached please find the Environmental Review Statement from Ms Janet
McKegg of the Maryland DNR, Fish Heritage & Wildlife Administration (Appendix A).
The letter indicates that there are no known endangered or threatened plants or wildlife on
the site. Also attached please find a copy of the letter from Mr. Glenn Therres confirming
that there is no FIDB habitat on the project site (Appendix B).

1
[ <
I




From: SARAH TAYLOR (SARAH)

To: Ren, Regina

Date: Tuesday, January 25, 1994 10:53 am
Subject: Woods Landing II

George is faxing over a letter that he recently received from
Harry Blumenthal.

Apparently, Blumenthal wants two things: 1) the State to
encourage Judge Rushworth to not issue his opinion but to hold it
sub curiae; and 2) that the developers will reconfigure the

subdivision 100 % according to the new local Critical Area
Program in place in Anne Arundel County.

George believes that we should jump on this one. I believe that
we should jump also provided that we are the ones (staff) to make
the determination that the subdivision has complied fully with
the County Program ( this of course being coordinated fully with
the County); and that there are adequate facilities to support
the development of this part of the project.

I have also heard through the grapevine that what probably
initiated this was a letter from the County to the developers
stating that the grading permit applications that the County
received in December were not going to be approved. The
developer was provided with two alternatives: 1) to completely
reconfigure the subdivision, or 2) apply for variances for each
lot which would be considered to not be in compliocance with the
local Program.

Regina, could you please call the County to see if we can get a
copy of that letter? Would you also please check with the County
to see if a similar letter might have been sent to Back Bay
Beach. Thanks.

What are your thoughts on the above situation? Should we go for
it?

ﬁaﬁ% %Md/ 732 ~T730
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WESTERN SHORE OFFICE

JUDGE JOHN C. NORTH, Il _ € : \ O 275 WEST STREET, SUITE 320
CHAIRMAN ffo 29 g 9 ANNAPOLIS, MARYLAND 21401
301-822-9047 OR 301-974-2418 iy N )
301-820-5093 FAX

SARAH J. TAYLOR, PhD. — 5 . EASTERN SHORE OFFICE
31 CREAMERY LANE

EXECUTIVE DIRECTOR
301-974-2418/26 . EASTON, MARYLAND 21601

301-974-5338 FAX
STATE OF MARYLAND
' CHESAPEAKE BAY CRITICAL AREA COMMISSION

August 29, 1991

Ms. Pamela Mannion Hale
582 Fox Paw Trail
Annapolis, Maryland 21401

Dear Ms. Hale:

Thank you for your letter and your very evident concern for
environmental issues around the Chesapeake Bay. The Woods
Landing Phase 2 subdivision in your area received an exemption
from strict application of the County Critical Area requirements
only because it had received development approvals 10 years ago
and then was held up on the wastewater treatment allocation list.
The 53% forest clearing and 25% impervious surface coverage
proposed do not meet current standards for Limited Development
Areas of the Critical Area. It is unfortunate that the developer
has not followed our suggestion to meet those standards
voluntarily which are designed to protect the local resources and
quality of life as well as the Chesapeake Bay. However,
stormwater requirements and sediment and erosion controls are
fully applicable to the project, and reforestation fees will be
paid. To the best of our knowledge, the developer is meeting
minimum legal requirements.

The current Critical Area stormwater and sediment control
requirements limit impacts of development, but do not eliminate
them. We must all remain conscious of the effects of our daily
activities, as well as new development on our environment and
work to minimize them. I am pleased to see that you are aware
and concerned. Please let us know if there is more information
with which we could provide you.

Very truly yours, '
7@@ W=
Jghn C. North, II

hairman

JCN/3jja

cc: Governor's Office/Programs
AAZ156-91, ‘

TTY FOR DEAF ANNAPOLIS-974-2609 D.C. METRO-586-0450
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. JUDGE JOHN C. NORTH, i
CHAIRMAN
410-822-9047 OR 410-974-2418
410-820-5093 FAX

WESTERN SHORE OFFICE
45 CALVERT ST., 2n0 FLOOR
ANNAPOLIS, MARYLAND 21401

SARAH J. TAYLOR, PhD.

EXECUTIVE DIRECTOR EASTERN SHORE OFFICE

4:;)0-3:4-;;18;2:)( 31 CREAMERY LANE
-974-5338 STATE OF MARYLAND EASTON, MARYLAND 21601

CHESAPEAKE BAY CRITICAL AREA COMMISSION

August 16, 1995

Ms. Penny Chalkley

Office of Planning and Code Enforcement
MS 6303

2664 Riva Road

Annapolis, Maryland 21404

Re: ‘Woods Landing II, P94-057

Dear Ms. C}?ﬂey: ﬁw"a' ]

Claudia Jones and I have reviewed the two forest interior dwelling bird studies done this season
for Woods Landing II. Claudia has talked to Glenn Therres about the newest studies. Although
fewer breeding birds were found in this year’s studies, there are still forest interior dwelling
birds on site (red-eyed vireo, acadian flycatcher). Therefore, we have several recommendations
regarding proposed development.

1) We recommend that all clearing be minimized to the footprint of the houses.
Clearing over roads and parking areas should also be minimized and canopies
maintained wherever possible. :

2) We recommend that protective easements be placed on the uncleared portions of
the backyards to eliminate future expansion of cleared areas.

3) We recommend existing paths throughout the woods should not be cleared any
further.
4) - We recommend that construcfion not occur during May through August, the

breeding season for FIDBs.

5) We recommend that the applicant retain as large a contiguous block of forest as
possible, as referenced in Glenn Therres’s July 28, 1995 letter, #2.

6) We recommend that wildlife corridors that maintain connectivity between the
remaining forest and habitats on adjacent properties be retained as much as
possible, as referenced in Glenn’s letter, #4.



Ms. Chalkley
August 16, 1995
Page Two

Finally, we have one additional comment based on the last site plan sent to our office (May 4,
1994) and the subsequent meeting with county agencies and the applicant (May 12, 1994). We
stated at that time that the 15% impervious surface limit must be met. This includes all roads,
parking, sidewalks, footprints, etc. This office cannot support a variance to increase the amount
of impervious surface in a newly created subdivision.

Kindly submit any new proposals to this office for review. Please call me if you have any
questions. Thank you for the opportunity to comment.

Sineerely,

Regina A. Esslinger
Chief, Project Evaluation Division

RAE/jjd
Enclosure
cc: Mr. Steve Callahan, PACE

Mr. Glenn Therres

Ms. M. Claudia Jones
AA156-91
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Parris N. Glendening . John R. Griffin
Governor Maryland Department of Natural Resources Secretary

Wildlife Division Ronald N. Young
P.O. Box 68 Deputy Secretary

Wye Mills, Maryland 21679
July 28, 1995

Milt MccCarthy

Mccarthy & Associates

14458 0l1ld Mill Road, Suite 201
Upper Marlboro, MD 20772

RE: FIDS Conservation; Woods Landing II (AA Co., tax map 40,
parcel 163)

Dear Mr. McCarthy:

Bird surveys conducted by two independent observers (David W.
Holmes, John Canoles) during 1995 indicate that Forest Interior

. Dwelling Bird (FIDS) habitat, as defined in Critical Area
Guidance Paper No. 1, does not occur on the above property.
These more recent findings supersede those of Sue A. Ricciardi
during 1994.

Consequently, no FIDS conservation measures are necessary on .the
property. However, to help maintain habitat for other forest
wildlife, including migratory stopover habitat for FIDS, please
consider the following:

(1) Minimize forest clearing to the footprint of the homes and
to that which is absolutely necessary for access roads and
parking lots.

(2) Retain as a large a contiguous block of forest as possible,
particularly along the northwest section of the parcel and
along the Little Magothy River.

(3) Avoid construction during May-August, the breeding season
for most forest nesting birds.

Retain or create wildlife corridors that maintain
connectivity between the remaining forest and habitats on
adjacent properties. For example, maintain forest corridors
that connect with forest habitat along the southwest and
east boundaries of the property.

Telephone: '
DNR TTY for the Deaf: (410) 974-368\3




Woods Landing II letter
July 28, 1995

page 2

Thank you for considering these recommendations. For additional
assistance, please feel free to contact me or James M. McCann.

Sincerely, '

W - Frorer

Glenn D. Therres, Supervisor
Wildlife Diversity Program

WOODSLDG.LTR

cc: Richard A. DeTar
Ren Serey
‘Claudia Jones
James M. McCann




Breeding Bird Survey Report

Survey Site:  The property known as Woods Landing 1I, Anne Arundel County, Maryland
Submitted by: Sue A. Ricciardi to McCarthy & Associates, Inc. ‘

June 29, 1994 VL
N

. .
oot

This survey was conducted in accordance with the guidelines of the Chesapeake Critical Area
Commission, and in particular with its publication, Guidance Paper No. 1, "A Guide to the
Conservation of Forest Interior Breeding Birds in the Critical Area". As indicated on the enclosed
field sheet, the site was visited four times for a total of 12 1/4 hours of observation. In all, 37
species of birds were found and 36 were determined to be possible, probable or confirmed
breeders. Four of these species are classified as Forest Interior Breeding Birds. Detailed
information on each of them follows.

(1) Hairy Woodpecker - This species was observed on 6/13 and 6/22. On 6/22 an adult was
observed and was drumming, which can be part of a mating ritual. It is likely that there is
one pair inhabiting the property. This species is at least on territory and is a probable
breeder.

(2) Acadian Flycatcher - A single male was observed and heard singing on 6/5 and 6/13. It
was also giving the call that is associated with being on its breeding grounds. On 6/13 it
was seen chasing a Northern Cardinal., indicating territorial aggression.  This species is at
least on territory and is a probable breeder.

(3) Red-eyed Vireo - This species was present and singing on 5/26. 6/5 and 6/13. 1 estimate
2-3 singing males/family units on the site. This species is at least holding territory and is a

probable breeder.

(4) Scarlet Tanager - A single male was heard singing on all four visits. This species is at least
holding territory and is a probable breeder.

Note: All of the Forest Interior Breeding Species were located on the waterfront parcel.
On the field sheet, the first threeicolumns contain the breeding codes for species
. found on the waterfront parcel. ., I placed the codes for the species found in the

other parcel in the QB (Quarter-block) column.

REFEMD

14 1355
CH _SAPEAKE BAY

CRITICAL ARFA COMMISSION
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Other possible, probable or confirmed breeding species are as follows:

Possible Breeder
Northern Bobwhite
Chimney Swift
American Crow

Fish Crow

Wood Thrush
Yellow-breasted Chat
Brown-headed Cowbird
Song Sparrow

\é%cé /-) (72/{_.(‘_ f‘_-c.(a‘l_((:.,'
Clzal94

Probable Breeder
Mourning Dove
Downy Woodpecker
Eastern Kingbird
Great-crested Flycatcher
Eastern Wood-Pewee
Blue Jay

Carolina Chickadee
Tufted Titmouse
Carolina Wren
Northern Mockingbird
Gray Catbird

Brown Thrasher
Common Yellowthroat
House Sparrow
Red-winged Blackbird
House Finch

American Goldfinch

Confirmed Breeder
Northern Flicker

Red-bellied
Woodpecker
American Robin
Cedar Waxwing
European Starling
Common Grackle
Northern Cardinal
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JUDGE JgSAr\l‘RSArTORTH' il /7 :\' X WESTERN SHORE OFFICE
&op '_tf'.-" AR 45 CALVERT ST, 2nvo FLOOR

410-822-9047 OR 410-974-2418
410-820-5093 FAX ANNAPOLIS, MARYLAND 21401

SARAH J. TAYLOR, PhD. -
EXECUTIVE DIRECTOR EASTERN SHORE OFFICE

410-974-2418/26 31 CREAMERY LANE
410-974-5338 FAX
STATE OF MARYLAND EASTON, MARYLAND 21601

CHESAPEAKE BAY CRITICAL AREA COMMISSION
April 10, 1995

Ms. Penny Chalkley >
Office of Planning and Code Enforcement
MS 6303

2664 Riva Road

Annapolis, Maryland 21404

Re: Woods Landing II

DearMs.gm‘ﬂfy: 25 ‘

Claudia Jones, our science advisor, and I have reviewed the forest interior dwelling bird survey.
The Department of Natural Resources Wildlife division is the Critical Area Commission’s
technical expert and we rely on their division for guidance and recommendations regarding
FIDs. In reviewing this subdivision proposal, Mr. Jim McCann, Neotropical Migratory Bird
Project Manager, stated in his March 27, 1995 letter to you that "FIDS habitat at Woods
Landing II...is extremely sensitive to additional disturbance...As proposed, the development will
render the site unsuitable for FIDS." The current proposal does not meet the habitat protection
area requirements set forth in the Critical Area Commission’s guidance paper. on forest interior
dwelling birds, in COMAR 27.01.09.04, and in the local Critical Area Program. Therefore,
this office recommends the subdivision be redesigned to sufficiently protect this habitat
protection area. We request that all revisions be sent to us for review and comment.

Please call me if you have any questions. Thank you for the opportunity to comment.

Sipeceyely,

Regifa A. Esslinger
Natural Resources Planner

Mr. Steve Callahan, PACE
Mr. Jim McCann
Ms. Claudia Jones

Mr. Ren Serey
. AA15691
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John R. Griffin
Secretary

Parris N. Glendening
Governor

» Ronald. N. Young
Deputy Secretary

MARYLAND DEPARTMENT OF NATURAL RESOURCES
Wildlife Division
Post Office Box 68
Wye Mills, Maryland 21679
410-827-8612

BECEIVED

APR 9 B85

March 27, 1995

Penny Chalkley

PACE CHESAS
2664 Riva Rd. (,R!T CAL &R
Annapolis, MD 21401

(£ BAY

PEAK
A COMMISSION

i
(18

RE: Conservation of Forest Interior Dwelling Bird (FIDS) habitat at Woods Landing
II, Anne Arundel Co. (tax map 40, parcel 163)

Dear Ms. Chalkley,

Surveys conducted by Sue Ricciardi in 1994 confirm that FIDS habitat exists within the
Critical Area at Woods Landing II. Conservatlon of FIDS habitat is mandated in the Critical
Area (COMAR 14.15.09.04).

FIDS habitat at Woods Landing II and adjacent parcels is extremely sensitive to any
additional disturbance due, in part, to the small size and isolated character of the forest. As
proposed, the development will render the site unsuitable for FIDS. Of particular concern is
the portion of the proposed development that lies west and north of the existing length of
Woods Landing Drive.

Should you have any questions, please feel free to contact me or Glenn Therres. Thank you
for the opportunity to provide comments.

Sincerely,

%%@\

ames M. McCann
Neotroplcal Migratory Bird Pro;ect Mgr.
Wlldllfe Dwersrty Program L me

N D S P

cc: Claudia Jones, Critical Area Commission
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e CURRENT PLANNING
COUNTY, « ! 2664 Riva Roap, P.O. Box 6675, MS 6301

MARYLAN vEm 1: ANNAPOLIS, MARYLAND 21401
RE .

DEPARTMENT OF PLANNING AND CoDE ENFORCEMENT
MAR 24 1395 -

HESAPEAKE BAY
cmT\cCAL AREA COMMISSIONarch 21, 1995

Mr. Philip E. Ratcliff
Wocds Landing Joint Venture
2613 Cabover Drive

Hanover, MD 21076

Dear Mr. Ratcliff:

Re: Woods Landing, Section 2 (3rd Revision)
Sub. #73-519, Proj. #94-057
Past-Board of Appeals (BA 55-94A) Evaluation

As you may be aware the Board of Appeals (in Case BA 53-94A,
decision of 1/6/95) agreed that your project could go forward under
the same conditions and "plat extensions" as granted in PACE
letters of 12/30/93 and 5/1/94. Additionally, they agreed with
your attorney’s position that you were "entitled to proceed with
.this project, with submission of a revised final plat..." for the
project. Finally, this approval was conditioned upon the revised
final plan complying "strictly with all current critical area
requirements".

Therefore, based on the Board’s decision; discussions with your
engineer (regarding the revised final review process) and the
comments and recommendations of the various County and State
agencies at-the formal presubmittal meeting on May 12, 1994, this
Department will accept a formal revised final (R/F) plan for your
project subject to the following conditions, as outlined at said
meeting, being addressed prior to or with the revised final plan:

A. The engineer indicated that the prior grading permits
(#G02002350 and 2967) were to be placed on "hold" pending
revised plan review. It is possible that they could be
modified once a new final plan that’s in compliance with
the Critical Area criteria is approved. (Note status
with the revised final submittal.)

PACE and the engineer agreed to a 20 - 25 foot front BRL
(based on garage units) and agreed to evaluate setbacks
for "back to back" and "back to side" gituations before
final submittal.

Printed on
Racycled Pape
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PACE indicated the need for full 26 foot width paved

drive aisles (vs 24 feet) and mountable curb, per

A

Recreation Issues - PACE ; and.Recreatlon and Parks were
concerned about approprlate "quallty" recreation area not
being provided on site (vs 1,500 feet away in the other
portion of the prOJect) " The' déveloper noted that there
were. existing paths that: could be used-as a jogging/bike/
walking path and that a "flshlng/crabblng pier" had been
approved off of one point of land for this section. PACE
and Recreation and Parks suggested that a more central,
smaller "recreation area" be provided to allow the HOA to

discussion in March, 3:’94 R f
Aol ¥

~install a "recreational amenity" (tot lot, tennis court,

etc.) near the units. It was agreed that a separate

meeting be held (prior to final submittal) to explore and

resolve these issues:

1. Central recreation area.

2. Existing pathway around shoreline (sidewalk system).

3. Fishing pier - access and use

4. Recorded waterfront access easement for the benefit
of residents of Woods Landing Section 1. (Note: A
field meetlng may help resolve some. of these
issues.) '

A second major layout issue involved the size and
location of the proposed cul-de-sac (Woods Landing Drive)
and the four (4) way private drive intersection just
beyond the end of the cul-de-sac. PACE advised that the
intersections were awkward and too much pavement was
involved. The developer indicated that he wanted some
type of "demarcation" between the two sections and the

beginning of the private road system. A T"gated"
community entrance was being considered. After
additional discussion PACE =2nd the engineer agreed to

evaluate several different public road/private road
delineation proposals, all with an eye toward reducing
excess pavement and enhancing public safety. This issue

shall be resolved prior to final submittal.

The issue of a "looped" road system for the area of
Buildings 14/15 and 7/8 was discussed and is also to be
evaluated by the engineer and the developer. (Perhaps a
one-way road system could address access issues for

service vehicles.) Resolve prior to final submittal.
Sidewalks - PACE indicated that sidewalks shall be

- provided on at least one side of all internal roads or a

pathway system is to be provided to allow pedestrian
access to the cul-de-sac and any amenities. This shall

be resolved as part of Item "D" above,.
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Ms. Regina Esslinger, representing the Critical Area
Commission, indicated that discussions had been held with
the developer’s consultant (McCarthy and Associates)
concerning the forthcoming Critical Area report.
.Additionally, she indicated that the FIDB (Forest
Interior Dwelling Bird) study needed to be undertaken
between April/May and August/September and that the
results of the study could significantly affect road and
unit layout.: Therefore, PACE strongly recommended that
the developer evaluate, at least, the preliminary FIDB
report from the consultant, prior to final plan
submittal. (Note - FIDB study was prepared during 1994
and has been submitted tc PACE as cf March, 1995.)

PACE advised that a "Phase I Archaeological Survey" would
generally be required with the final submittal. However,
since the most "significant" archeological areas are near
the water’s edge and these areas are to be left as "Open
Space," PACE agrees to postpone the Phase 1 report
subject to the developer agreeing to restrictive
covenants prohibiting disturbance of these areas,
agreement to permit field investigation by our staff
archaeologist and the provision that if disturbance must
be undertaken (storm drains, utilities, pathways etc.)
that a Phase 1 report for the disturbed area only be
provided.

Additionally, with respect to the issue of school capacity and
traffic issues PACE reiterates that since the prior plat is still
valid and the total number of units has been reduced (153 to 114
today) the prior Board of Education approval remains valid and the
prior approved Traffic Impact Study remains valid. These approvals
remain in effect as long as the developer continues to actively
process revised final plans for Critical Area compliance.

The prior special exceptions (5109-74 and S163-77) also remain in
effect as the developer was and is actively pursuing plat and
permit approvals.

Finally, given the nature of the changes and since a new/revised
special exception is not required, PACE will require that the
"Public Notice" section of the Code (Article 26, Section 2-305) be
addressed with the revised final submittal and is to include two
(2) signs: one at the end of Woods Landing Drive (proposed cul-de-
sac) and one on Woods Landing Drive at Bay Head Road.

This Department believes that the above items cover the majority of
processing issues that need to be addressed. PACE recommends that
the developer and his engineer carefully consider the above
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comments/recommendations in the preparation of the final plans. We
also will require that a red-line print which addresses Items B &
D-I above) be submitted and evaluated by PACE prior to final
submittal.

If you or your engineer should have any questions, please feel free
to call Mr. Callahan at 410-222-7459.

Sincerely,

=

Steven R. Cover, AICP
Director '

SRC/SC/jls

cc: . Butschky, Anarex, Inc.
Kelly, Chief/SAC
Atkinson, Woods Landing Assoc.
Murry, Attorney
Pollock, Law Office
Esslinger, CAC
Callahan, AICP, Chief Plan Review
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ANNE

ARUNDEL

. CURRENT PLANNING
COUNTY, 2664 Riva Roap, P.O. Box 6675, MS 6301
ANNAPOLIS, MARYLAND 21401

DEPARTMENT OF PLANNING AND CODE ENFORCEMENT

A 151854
August 5, 1994

CHESAPEAKE BAY
CRITICAL AREA COMMISSION

Philip E. Ratcliff
Woods Landing Joint Venture
2612 Cabover Drive
Hanover, MD 21076

T S

Dear Mr. Ratcliff:

Re: Subdivision Name - Woods Landing Section 2
(3rd Revision)
Subdivision #73-519
Project #94-057

This letter should confirm the results of the Formal Presubmittal Review
Meeting held on May 12, 1994, (as amended by subsequent events) concerning the
above listed subdivision. Attending the meeting were: John Butschky, Anarex,
Inc.; Regina Esslinger, Critical Area Commission (CAC); Jeff Gish, MIE
Properties; Bill Utz, W. F. Utz Construction; Betsy Kulle and Ann Atkinson,
Woods Landing Community Association; Chris Maex, Soil Conservation District;
Jack Keene, Recreation and Parks; Steve Callahan, Greg Stewart, Penny
Chalkley, Jon Mayer, Bob Tyson, Department of Planning and Code Enforcement.

I. The before-mentioned public agencies/individuals reviewed the plan and
provided comments. Additional comments were provided by PACE/Utilities and
Historic/Archaeological Sections. Other agency comments were not requested due
tc the nature of the revisions.

Il. Discussion:

This Department hereby advises those in attendance at the meeting on May
12, 1994 that a question has been raised regarding the validity of the
prior special exception and other review approvals, given the wording in
the Court's opinion in Woods Landing Conmunity Association vs. Woods
Landing 2 Joint Venture (Civil Case No. C93-2133.AA). Please find
attached our letter to the developer outlining these concerns (dated June
17, 1994).

As such the "minutes" of said meeting are held in abeyance, pending the
outcome of the appeal of our decision to the Board of Appeals (Case
#BA55-94A) .




August 5, 1994
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I11. Conclusion:

Based on the above comments, this Department has placed this file in the

"inactive" category, pending the outcome of Board of Appeals Case BA
55-94A,

I f you have any questions, please call me.

Sincerely,

Steve Callahan, AICP
Senior Development Planner
SC/jls

cc: Ms. Ann Atkinson
Ms. Regina Esslinger, CAC
Mr. John Murray
Subdivision File

All Review Agencies
Deve!oper

Engineer




ANNE ARUNDEL COUNTY
Annapolis, Maryland

INTER-OFFICE CORRESPONDENCE

June 9, 1994

Rohert J. Dvorak, Director, Permit Application Center

Jamie Baer Insley, Senior Assistant County Attornewy ZLL
Robert M. Pollock, Senior Assistant County Attorney

Woods Landing No. 2 Joint Venture

This memorandum is sent to confirm the substance of our
conversation of June 2, 1994 in which you were advised that,
by virtue of the unappealed Circuit Court decision in Woods
Landing Community Association, Inc., et al v. Woods Landing
No. 2 Joint Venture, Civil Action No. C-93-2133.AA, you are
without authority to approve a new final plat for Woods
Landing, Section 2 based upon the previous grant of a
special exception.

On or about December 31, 1991, the County granted final
plat approval for Woods Landing, Section 2. That approval
was, in part, based upon a special exception for townhouse
development in the R5-Residential zoning district, as is
required under the Anne Arundel County Code, Article 28,
Section 2-503(9). The special exception was approved prior
to the property being placed on the water/wastewater
allocation list in 1985.

The 1991 final plat appreoval was appealed to the County
Board of Appeals (which affirmed the plat approval) and
further appealed to the Circuit Court for Anne Arundel
County. That Court reversed the decision of the Board and
further required any subsequent plan' to comply strictly
with "Maryland's Critical Area Criteria and law." The
appeal period having lapsed, the plat is now void.

1

The Court decision reverses the '"plan" for Woods Landing
2. The appeal was of the subdivision plat which, by its very
nature, included the planned layout of the development. We read
this as a reversal of the plat.




Robert J. Dvorak -2~ June 9, 1994

Under County Code, Article 28, Section 12-107(a), the

- approval of a special exception is rescinded by operation of
law 1f the use is not completed and in operation within two
years of the decision. Counting from the '"release" of the
water/wastewater allocation space on the Broadneck Peninsula
at the end of 1989, two years have now elapsed and the
special exception is also void.

As you are aware, a variance from Code provisions can
only be obtained from the Administrative Hearing Officer
(County Charter, Section 535) or, on appeal, by the County
Board of Appeals. County Charter, Sections 536, 602.
Therefore you are without authority to approve a revised
plat submittal which de facto extends the life of the
special exception.

We hope this information is of assistance to you.
Should you require a formal opinion of the Office of Law,
please make request to Judson P. Garrett, Jr., County
Attorney.

JBI/RMP/ 1dw




ANNE

ARUNDEL

CURRENT PLANNING
COUNTY, 2664 Riva Roap, P.O. Box 6675, MS 6301
MARYLAND ANNAPOLIS, MARYLAND 21401

DEPARTMENT OF PLANNING AND CODE ENFORCEMENT

June 17, 1994

Mr. Philip Ratcliff, President
Woods Landing Joint Venture
2613 Cabover Drive

Hanover, ND 21076

Dear Mr. Ratcliff:

Re: Woods Landing, Section 2 (3rd Revision)
(Sub. #73-519/Proj. #94-057)

Please be advised that questions have been raised regarding the effect of the
Court's decision in Woods Landing Community Association, Inc. vs. Woods Landing
2 Joint Venture (Civil Action No. C-93-2133.AA) on the validity of the prior
plat and special exception approvals. The Anne Arundel County Office of Law
has reviewed the court's decision. Enclosed is a copy of their memo to me of
June 9, 1994,

Ceneral ly, the effect of the Law Office's memo, based on the court's decision
is that the prior plat ("Woods Landing 1", Subdivision #73-519/Project
#91-065 approved 12/31/91) is now null and void. The prior special

exception for townhouses for the site is also void by operation of law.
Additionally, based on these facts, prior decisions made by this Department
regarding plat extensions, extensions of timeframes to enter into Public Works
and/or Utility Agreements, etc., are also voided.

Therefore, the "plat extensions" granted via letters of December 30, 1993 and
May 1, 1994, are hereby rescinded. The decisions reached at the March 4,
1994, "concept" meeting regarding submission of a revised final plat;
extension of prior Board of Education and Traffic Impact Study approvals are
also rescinded. T

Having made the above decisions and given the corplexity of the court's ruling,
this Department urges you and your attorney to again review the court's
decision and meet with our Law Office and this Department to evaluate all of
your options.




Mr. Philip Ratcliff, President
June 17, 1994
Page 2

Please contact me if you have any questions or wish to schedule a meeting on
the above issues.

Sincerely,

obert J. Dvorak
Director

RID/SC/jls
Enclosure
cc: J. Insley, Law Office

R. Pollock, Law Office

J. Butschky, Anarex, Inc.
L

M

. Burkins, PACE/Administration
. Kelly, PACE/SAC

S. Callahan, AICP, PACE/Planning
Subdivision File
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~J. JOSEP) CURRAN, JR. THOMAS A. DEMING
€ ATTORZEY GENERAL i - ASSISTANT ATTORNEY GENERAL

RALPH S. TYLER, 11 COUNSEL TO SECRETARY
DEPUTY ATTORNEY GENERAL [ L : MARIANNE D. MASON
; 2 ASSISTANT ATTORNEY GENERAL
DEPLTY COUNSEL
JUDITH F. PLYMYER
PAMELA D. ANDERSEN
PAMELA P. QUINN
SEAN COLEMAN

STATE OF MARYLAND SHARON B. BENZIL
MEREDITH E. GIBBS
GEORGE E.H. GAY

-- o,ir THE ATTORNEY GENERAL OLGA M. BRUNING
)

EILEEN E. POWERS

W, 4 STUART G. BUPPERT, 11
s JODI R. O'DAY

DEPARTMENT OF NATURAL RESOURCES ASSISTANT

TAWi ES STATE OFFICE BUILDING TR GEERE
ANNAPOLIS, MARYLAND 21401
L P (4100974 3501
__ CHESAPEAKE BAY
CRITICAL AREA COMMISSION
May 20, 1993

Vvia Facsimile

Harry C. Blumenthal, Esq.

Blumenthal, Wayson, Offut, Klos and
Delevan, P.A.

121 cathedral Street

P.O. Box 868

Annapolis, Maryland 21404-0868

Re: Woods Landing II Appeal

Dear Mr. Blumenthal:

This will confirm our conversation of yesterday in which we
discussed the above referenced matter. I asked you, on behalf of
the Chesapeake Bay Critical Area Commission, whether or not you
would agree to a stay of Grading Permit No.: GO=-2002350 for a
forty-eight hour period immediately after the permit is issued by
Anne Arundel County. I explained that the Commission intends to
appeal the permit if and when it is issued and that I was seeking
the voluntary stay to assure my client that the subject property’s
status. quo will be preserved until the Comnmission’s appeal from the
County’s permit decision is resolved. Of course, if your client
will not agree to the stay, the Commission may seek an injunction
staying the each and every effect of the Board of Appeals’ decision
to grant subdivision approval for subdivision No.: 73-519 while the
appeal of that decision is pending in the Circuit Court.

You stated that you could not commit your client to a
voluntary stay of the grading permit until you had conferred with
it on the subject. You suggested that you did not know how it would
respond. You explained that you would attempt to speak with your
client today and that you would provide me with its position

immediately after you determined what it was.
I 1look forward to hearing from you as soon as possible

concerning this very important matter. In the event I am not in the
of fice when you call, please indicate your client’s response to my

FAX (410) 974-5206
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Harry C. Blumenthal, Esq.
May 20, 1993
Page 2

secretary.

cc: John C. North, II, Chairman

Sarah J. Taylor, Ph. D., EX.

Ren Serey

Liz Zucker

Reginia Esslinger
John Murray, Esq.
Richard DeTar, Esq.

a:WL. HCBlum.lir
CAC-4-92

Dir.

Very truly yours,

Assistant Attorney General
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THOMAS DEMING

ASSISTANT ATTORNEY GENERAL
COUNSEL TO SECRETARY

MARIANNE D. MASON
ASSISTANT ATTORNEY GENERAL
DEPUTY COUNSEL

JUDITH F. PLYMYER
PAMELA D. ANDERSEN
PAMELA P. QUINN
SEAN COLEMAN

STATE OF MARYLAND SHARON B. BENZIL

MEREDITH E. GIBBS

GEORGE E.H. GAY

OLGA M. BRUNING

OFFICE OF THE ATTORNEY GENERAL EILEEN £ POWERS

STUART G. BUPPERT, II
ODI R. O'DAY
DEPARTMENT OF NATURAL RESOURCES JA$MNU

TAWES STATE OFFICE BUILDING ATTORNEYS GENERAL
ANNAPOLIS, MARYLAND 21401

1. JOSEPH CURRAN, JR.
ATTORNEY GENERAL

RALPH S. TYLER, 111
DEPUTY ATTORNEY GENERAL

(410) 974- 5501
RECEIVED
Via Facsimile
MAY 27 ®®
Harry C. Blumenthal, Esdq.
Blumenthal, Wayson, Offut, Klos :
and Delavan, P.A. MWEMY

P.O. Box 868 mmcowssm

Annapolis, Maryland 21404-0868

RE: In the Matter of the Appeal of Woods Landing Community
Association, Inc., et al., from a Decision of the
Planning and Zoning Officer before the County Board of
Appeals of Anne Arundel County in Appeal Case BA 10-92-4,
Case No. C-93-2133-AA

Dear Mr. Blumenthal:

This will confirm that you advised my office yesterday that
your client will not undertake excavation as per my May 19, 1993
request. Consequently, you agreed, on behalf of Woods Landing II
Joint Venture, to a stay of Grading Permit No.: GO-2002350 for a
forty eight hour period immediately after the permit is issued by
Anne Arundel County.

If this is in any way inconsistent with your client’s position
as conveyed to my office by you, kindly let me know immediately.

Assidtant Attorney General
GEHG:cjw

cc: John C. North; II, via Fax/Easton and Annapolis
Sarah J. Taylor, Ph.D., Ex. Dir., via Fax
. Ren Serey
Liz Zucker
Regina Esslinger
John Murray, Esqg.
Richard DeTar, Esq.

a: BLUMEN.GEG
CAC4-92 FAX (410) 974-5206 ®
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| { CHESAPEAKE BAY

', WMCAL AREA COMMISSION
&

LANNB ARUNDEL COUNTY BOARD & IN 'THE

ﬁOF APPEAL - APPEAL No. BA 10-Y2 A

1 *

i

!In the Matter of the Appeal of *  CIRCUIT COURT

'Weeds banding Community Assoc.,

Jlnc., et. al., frxom a Decision * FOR

WOf the Planning and Zoning Officer,

!l * ANNE ARUNDEL COUNTY

|l

! * Case No. (-A3-0223 A

E * * * * * * *

* * * * * *

ORDER FOR APPEAL

Woods Land Community Association, Inc., Steven and Bonnie
iTreat, and Albert and Betsy Kulle ("Appellants"), by their

attorneys, John H. Murray and Richard A. DeTar, respectfully file

this Ordex for Appeal, and request that the Clerk docket this

Appeal from the decision of the Anne Arundel County RBoard of

Appeals dated February 19, 1993,

("Decision") sustaining the
decision of the Planning and Zoning Officer, which ygranted final

site plan and subdivision approval for Woods Landing No. 2, a

copy of which is attached hereto as Exhibit A.
Appellants seek reversal of the Decision and a stay of the
final site plan and subdivision approval to prevent the Applicant

from causing irreparable harm to environmentally protected land,

pending final disposition of this appeal.

\)xﬁé?f,gzﬁtomx4’1
HUTHURRRY \ L —

Mi{gs & Stockbridge

1p1 Bay Street

] Easton, Maryland 21601
i (410) 822~5280

R ]

i




William Donald Schaefer Maryland Department of Natural Resources Torrey C. Brown, M.D.

o . Tawes State Office Building Ll
_ Fish, Heritage and Wildlife Administration
580 Taylor Avenue )
Annapolis, Maryland 21401 T ar

May 2, 1994

Mr. Michael Klebasko
McCarthy & Associates
14458 01d Mill Road #201
Upper Marlboro, MD 20772

RE: Woods Landing Section II, Little Magothy River, Anne
Arundel County

Dear Mr. Michael Klebasko:

This is in regards to the above referenced project. There are no
known Federal or State threatened or endangered plant or wildlife
species present at this project site.

The forested areas on the project site are part of a contiguously
forested area approximately equal to or greater than 100 acres in
size. The conservation of these forested areas within the Critical
Area, which may be utilized as breeding areas by Forest Interior
Dwelling Birds, must be addressed by the proposed project
development plan. Contact Glenn Therres of the Wildlife Division
at (410) 827-8612 for technical assistance.

Sincerely,
p&l = 5. D /L“F//f///(/

Janet S. McKegg, Director
Natural Heritage Program

JM:cs

cc: Cynthia Sibrel
Glenn Therres
Penny Chalkley
Ré&n Serey
ER# 94419.AA

Telephonq:410) 974-2870 "
DNR TTY for the Deaf: 301-974-3683




ANNE ARUNDEL COUNTY
Annapolis, Maryland

INTER-OFFICE CORRESPONDENCE

May 4, 1994

TO: Stephen V. Callahan, Subdivision Project Manager
Department of Planning and Code Enforcement

FROM: John T. Keene, Chief, Planning and Construction
Department of Recreation and Parks

SUBJECT: Preformal Submittal

Woods Landing, Section 2 3rd revision
Subdivision No. S$73-519
Project No. P94~057

The Department of Recreation and Parks has reviewed the preformal
submittal for Woods Landing, Section 2 (3rd revision) and has the
following comments:

1.

JTK:jc

In a letter dated July 15, 1991, Mark S. White of Anarex
stated that recreation area requirements (for an earlier
layout) were more than met. Without camputations indicating
what recreation area is required as well/as provided, we
cannot verify that recreation area requirements have been met.

If Recreation Area 3 is the sole recreation area for this
section, it does not appear to meet the central location
requirement.

Recreation Area 3 is not indicated as either active or
passive. However, if all on-site trees are to be preserved
with a conservation easement, there may not be sufficient
active recreation area remaining to meet code requirements.

_TZK;””kQMI -

John T. Keene




ANNE ARUNDEL COUNTY
Annapolis, Maryland

INTER-OFFICE CORRESPONDENCE

May 5, 1994
TO: Steve Callahan, Planner - Team 1
PACE/SAC
FROM: Jon Mayer (:j\ \
PACE/SAC/TRAFFIC
SUBJECT: Woods Landing Subdivision #73-519
Project #94-057
MESSAGE:

The Preformal submittal has been reviewed from a traffic
engineering standpoint. The following comments/recommendations
are provided:

1. Due to the fact that this project was previously approved, an
updated Traffic Impact Study will not be required at this time.

2. We recommend that the existihg 60/40 Woods Landing Road right of
way be extended thru the proposed four way intersection, thus
eliminating the cul-de-sac and the amount of impervious area.

3. Foreseeing the likelihood that residents/guests will park on the
proposed roadways, we highly recommend requiring 26’ roadways
throughout, in order to provide maximum maneuverability when
entering/exiting driveways.

4. Since the garage of each proposed unit must be considered as a
parking space, a note should be added to the Record Plat stating
that no garage will be converted to "living space"”.

5. We recommend requiring the following guest parking space
alterations:

a. Shift proposed Building #13 approximately 22 feet
to the west, providing five (5) centrally located
guest spaces where three are now shown, and three
(3) guest spaces adjacent to Building #16 where
five are now shown.

b. Provide four (4) guest spaces south of proposed
Building #12.




c. Relocate the guest spaces adjacent to proposed
Building #10 away from the inside radius, either
directly across the street, or to the north on
the opposite side of the street.

6. We recommend that proposed Buildings #4, 5, & 6 are shifted
to the north, allowing continuous sidewalk connection, while
maintaining adequate driveway length. Likewise, the same
goal may be achieved by shifting proposed Buildings #15 & 16 to .
the south, as well as slightly realigning proposed Building #10.

JFM/
File: 16




ANNE ARUNDEL COUNTY
Annapolis, Maryland

Department of Dlanning and Code Enforcement
Engjneering

INTER-OFFICE CORRESPONDENCE
May 9, 1994

TO: Steve Callahan
Planning Section

FRO Gregory J. Stewart P.E.

SUBJECT: Woods Landing Section 2 3rd Revision

Subdivision No.1973-519

Project N0.1994-057

Preformal Progress Meeting 5/12/94, 10:00am
MESSAGE:

The above referenced project has been reviewed and the following comments

and recommendations are offered for your consideration, with the understanding that the
Sketch phase would be skipped:

1. The cul-de-sac should be extended to the include the four way intersection. It should
be designed as a hollow core type with an outside radius of 47’, pavement width of 26’
and a grass or landscape island.

2. A loop road should also be incorporated for the eastern units accommodating trash
collection and other services.

3. Sidewalks should be provided along south side of the existing Woods Landing Road
from the cul-de-sac to Bay Head Road, if they don'’t exist. They may also need to extend
along Bay Head Road.

4. Curb and gutter should be provided throughouf the development. The road grades
within the development should be minimized avoiding operational problems during
inclement weather. The internal roads should be 26" wide throughout.

5. Guest parking should be located away from fillets avoiding potential conflicts.
6. Arear collection system for SWM is requested for some of the units draining to steep
slopes. They should be located outside the lots, thereby, requiring adjustments in the

building layouts avoiding impacts to the buffers. We’ll discuss during the meeting.

7. Water quality must be addressed for all impervious areas. A waiver to peak
management could be submitted at Final, based on the direct tidal outfall.

8. OQutfalls must be extended down the steep slopes.

- gjs.woods2.3p
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INTER-OFFICE QORRESPONDENCE

i

April 25, 1994

TO: Steve Cal lahan@t. of Planning & Code Enforcement

FROM: Penny Chalkley,\Ehvirommental Planner

SUBJECT: Woods Landing, Section 2 - Revision - Preformal P94-057

They will need an updated Critical Area report with their next
submittal that specifically addresses all the criteria and includes an
Envirormental Review Statement from DNR, computations on clearing and
impervious coverage, compliance with Habitat Protection Areas,
stormwater management in compliance with Bill 61-93, permits for
wetland impacts, and easement on forest to remain/any reforestation.

Is active use proposed for the cleared areas of Recreation Area #37?
Passive for the wooded part? Will parking be necessary? It was
previously recommended that a walking system through the site following
existing trails, proposed easements, etc. be considered. Can this be
accommodated without clearing? Note when open space is passive. Where
are Rec Area 1 and 27

Access to the fishing/crabbing pier must be shown with the next
submittal.

The root svstems of specimen trees are larger than the tree circles
would indicate. Relocate the sediment trap to avoid the 27" oak. Show
expanded buffer line on future submittals.

On the colored up plan, they shouldn't keep the woodsy color over the
sewer line and existing storm drain line. The sidewalks and steps
should be brown also.

The plat and FDP must show the conservation easement.

PC/jls

cc: FCSBAG

WOODSLA/ESPPCHAL




WOODS LANDING II
A List of Possible Issues

Existing Natural Resocurces

The project site is 31.16 acres in total area.

It is located along the shoreline of the upper reaches of the
Little Magothy River.

It should be noted that the. Little Magothy River system is an
shallow (3-5 foot depth as shown on charts), confined embayment
that has very 1little flushing potential because of its very
restricted connection with the Chesapeake Bay (Refer to aerial
photograph) .

The project is proposed on 2 separate "areas" of the property. A
total of 153 units are proposed with 12 units located on the small
7.03 acre parcel and 142 units on the big 24.13 acre parcel.

Large Parcel _ '
The large parcel is relatively mature deciduous woods dominated by

white oak, chestnut oak, hickory in the canopy. Large trees
average 18 -24 " DBH with a number of significantly larger trees
also found. Understory is dogwood, sassafras, mountain laurel and
blueberry. = Some of the laurel is of significant size and may be
greater than State listed specimen (See Issue #9).

Tidal wetlands dominated by cattail occur in the upper reaches of
the Little Magothy shoreline. The tidal marshes grade into patches
of nontidal wetlands near the upland edge.

The shoreline is steeply sloped, but is stabilized by the forested
vegetation and protected by the tidal marsh (where the marsh
occurs) .  The sloped shoreline is comprised of potential highly
erodible soils (Slopes greater than 15% and K factor greater than
.35). . :

The soils on the majority of the site are Mattapex (not hydric but
with an erodibility factor of .37). Hydric soils (Bibb, Othello)
occur in the confines of the nontidal wetlands.

Note: Board of Appeals (BOA) "was struck by the beauty of the
site" (BOA Opinion p.7) -

Small Parcel

The small parcel is bisected by a nontidal wetland that drains into
the Little Magothy system. The vegetation 1s grassy areas and

patches of "young" forest.
- 5/21)43




ISSUE #1 Identification of HPA’s

HPA's are defined under local ordinances:
Article 21 Title 2 22B p.5
Article 26 1-101 27B p.22
Article 28 1-101 28B p.40

Tidal wetlands were identified by McCarthy report and are shown on
the subdivision plats. No disturbance 1is '‘proposed in tidal
wetlands. Require a minimum 100’ Buffer (See Issue #2 below).

There are no tributary streams on the project site.

Nontidal wetlands identified by addendum to McCarthy report
(11/21/91) and are shown on 2 of the final subdivision plats.
Nontidal wetlands occur on the small parcel but they were not shown
on the final subdivision plan. Need to check grading plans.
Nontidal wetlands (that are not a tributary stream) require a
minimum 25’ buffer. On final subdivision plan, buffers are shown
for nontidals on big parcel, but not for nontidals on small parcel.

Need to check grading plan.

Endangered/threatened species =

Memo from P. Chalkley (11/25/91) says there is no documentation of
rare species on the site. However, there is no evidence in CAC and
County files that DNR environmental review process under Janet
McKegg was completed for threatened and endangered species.

Anadromous fish spawning :

No mention of this in files as being addressed by County, however
the AA. Co. maps show the area to be spawning for white perch and
a memo from P. Chalkley dated 12/6/83 says that finfish spawn in
the area. See Issue # 11 below.

Colonial nesters, waterfowl concentrdtion areas are not
specifically mentioned in CAC or County files (Not written
confirmation by DNR), however there is a copy of a phone message in
AA Co. files that says Bill Gates has no problem with the project
(Message dated 11/21/7?)

DNR (Letter from Bill Gates dated 3/18/92) states that they would
not consider the project area potential FID habitat because of
parcel size and isolated by surrounding development. However, in
the hour that CAC staff did their site visit incidental id through
calls or sightings included 3 FID species (pileated woodpecker,
scarlet tanager, red-eyed vireo) using the area. NOTE: -incidental
sightings do not mean that breeding occurs, 3just a cursory
indication that maybe DNR conclusion was "hasty", and FIDs should
have been checked out.

Large parcel is a riparian forest of greater .than 300’ in width as
defined under the AA Co. program, (but it is not mapped as one on
AA Co. maps). See Issue #7 below.

J/Zt/?a




Not a large forested area or c¢onnected to one.

Not a Natural Heritage Area according to maps that DNR gave CAC and
as indicated to McCarthy by AA. Co. in his report. .P. Chalkley

notes it is not a Heritage Area in memo (11/25/91).

Not mentioned as a wildlife habitat of local significance, however
it is a Uplands Natural Boundary Area as defined in the ordinances
and described in the County Habitat Assessment Manual. Chalkley
memo dated 11/25/91 and notably Chalkley memo 12/6/83 in which she
says "retention of woods is virtually impossible" for the project.

Wildlife Corridors are considered an HPA under the ordinances.
The parcel 1is. currently functioning as a valuable wildlife
corridor. No mention of this as an HPA in CAC or County files
(including McCarthy report). The site will no longer have any
wildlife corridor functions if developed as proposed. See Issue #8
below.

‘Note: Not all HPA’s were identified according to the Habitat
Assessment methodology as required in the definition of HPA’'s (See
definition citations above). A Critical Area Report and Habitat
Assessment (HA) is required under Article 26 2-303 (11) p.28. A HA
and a Breeding bird survey is required under Article 26 3-110(G) (3)
p.34 and Article 28 1A-104.(A)(6). P. Chalkley notes .(11/25/91)
that DNR did not require a breeding bird survey. McCarthy report is
a Critical Area Report but he did not identify all HPA's that are
listed in the Habitat Assessment Manual, so it may or may not be
clear if the requirements for a HA have been met. In letters from
Murray to Frank 7/31/91 and 2/29/91, Murray states that McCarthy
told him he didn’t do a full assessment. A HA and HPA, buffers and
vegetative communities must be shown on grading plans Article 21 2-
206b(11) p.10. Murray requested that the County get a full habltat
assessment. Letter from F. Ward to Murray 11/4/91.

ISSUE #2 Minimum 100’ Buffer

A minimum 100 feet of Buffer from tidal wetlands is required under:
Article 21 2-301(I) p-11
Article 26. 3-110 (A) (1) p. 30
Article 26...3-110 (A) (4) p.30
Article 28. 1A-104(A) (1) p.47

The Buffer proposed for the project averages 50 feet. This 1is
inconsistent with the ordinances and Criteria.

Discussions of not meeting the State Law and Criteria found in:
Ann letter to Lamartina (4/15/92
Ann letter to P. Chalkley (5/1/91 and 12/2/91)
Ann staff report to CAC (3/4/92 p.2)
Landtech to J. Murray (4/13/92 p.2)
J. Murray closing arg. p.7,8,21

5/2i[g2




A 50 foot Buffer is not adequate for protecting water quality of
the Little Magothy River.
Discussions found in:
- Richard Klein report (p 4.) _
Ann letter to P. Chalkley (5/1/91)
Summary of testimony in BOA Opinion (p. 2).
J. Murray closing p.12,14
County closing p.4
Need to check BOA transcripts

50 feet is‘'not adequate for a conserving wildlife habitat and
corridor.

Discussions found in:
Ann letter to P. Chalkley (5/1/91)
E. Bradley testimony to BOA
Need to check BOA transcripts

Misc. notes. . ,

The 50 feet is part of platted lots and will be used by homeowners.
Natural vegetation will be removed with out constant and strict
enforcement of County regulations. Noise and physical disturbance
from human activity will eliminate most wildlife. Minimum 100°
should be required. Lots would have to be reconfigured or
consolidated but 100 feet is necessary to provide more water
quality protection, provide a viable wildlife corridor and protect
the shoreline. Shoreline stable now but potentially erodible if
natural vegetation is removed and heavy phy51cal disturbance from
pedestrian traffic results.

ISSUE #3 Forest Clearing :

Requirements in ordinances to allow 20%, possibly 30% clearing:
Article 21 2-314 (C) (1) (i) and (ii) p.14
Article 26 3-110 (D) (1) (i) and (ii) p.33
Article 28 1A-104 (C) (2) and (3) p.48

Requirement to design activities to minimize destruction of forest:
Article 26 3-110(A) (6) (1) p-31

Requirements that remaining forest to be protected by covenants:
Article 21 2-314 (C) (1) (iii) p-.14
Article 26 3-110 (D) (1) (iii) p.33
Article 28 1A-104 (C) (4) p.48
Need to check covenants but don’t think there is any forest left to
protect because of excessive grading.

Requirements that forests that are identified as HPAs shall be
protected: .

Article 26 3-110 (A) (6) (ii) p.31

Article 28 1A-104 (A) (5) p-47
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The proposed project will clear at least 53% (McCarthy report
states 16.9 acres) though there are estimates that 80% (R. Klein
report p.1l) will be cleared. Will get Ken to planimeter to check
amount . Excessive clearing is inconsistent with the ordinances.
See P. Chalkley chart 4/20/92.

Discussions of not meeting State Law or criteria:
Ann letter to Lamartina (4/15/92)
Ann letter to P. Chalkley (5/1/91 and 12/2/91)

Proposed clearing will destroy habitat value of the area.
‘Discussions found in:
P. Chalkley memo 12/25/91 She admits impacts to habitat
P. Chalkley memo dated 12/6/83 She knew it back in 83.

Excessive clearing will result in water quality degradation:
Discussions found in: ,
P. Chalkley memo 12/25/91 She admits impacts to water quality
R. Klein report
Landtech report
Dames and Moore report
Need to check BOA transcripts to see if Co. admits to water
quality degradation

Misc. notes.

Excessive clearing will contribute to increased sedlment loads,
particularly during construction. Forests replaced by impervious
areas will result in severe water quality degradation of Little
Magothy River system, including possibly shoreline erosion. County
.did not require reconfiguration or consolidation of lots under
insofar as possible to try and meet the required limitations.

ISSUE #4 Reforestation Requirements

Requirement for reforestatlon Fee should be $1.20 per sq.ft for
more than 30% grading:

Article 21 2-208 p-10

Article 21 2-314 p.15

Article 21 2-314 p-15

Article 26 3-110 p.33

One of the Broadneck 1list requires $.40 per sqg.ft. unless mass
graded then $1.20 sqg. ft. Need to investigate argument for mass
grading. '

County is requesting that fee in lieu be collected at time of
grading permit application. No distinct record of how and when
fees are to be collected in County or CAC files. P. Chalkley memo
say to be collected at time of grading permit. Not sure of rate to
be charged, but most documents seem to say $0.40 per sq. ft. as
indicated in Broadneck list of "Insofar" requirements. Letter from
Anarex to F. Ward 4/18/91 says fee is $.40 for 738,000 sqg.ft.
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This does not meet the local ordinances:

Discussions found: o
Landtech 4/92 chart (fee is $.257?7??)
P. Chalkley chart 4/20/92

This does not meet State law and criteria:
Discussions found: :
Ann’s letter to P. Chalkley 5/1/91 Recommends equal area
replacement for 20%

A 40 cent fee doesn’t meet ordinances or insofar as possible except
as listed on Broadneck list (unless mass graded).

Misc. Notes

20" and greater trees will be replaced by 1 1/2" seedlings,
somewhere in the County. This would not help to protect the Little
Magothy water quality or habitat. Need to mark up plans and have
Ken planimeter grading areas to make a mass grading argument.

ISSUE #5 Impervious Surface Limitatiors

Requirements for 15% for site in ordinances:
Article 26 3-110(J) (1) p.36
Article 28 1A-105(A) p.50

Proposed impervious is at least 28% of the site. Will have Ken
planimeter to check calculations.

This does not meet State Law and criteria.
Discussions: _ -
Ann letter to Lamartina (4/15/92)
Ann letter to P. Chalkley (5/1/91 and 12/2/91)
Murray to BOA (9/22/92) p.2 ' ’
Murray closing argument

Misc. Notes

This is almost twice the limitation for subdivisions. A decline in
water quality will occur. Reconfiguration and consolidation of
lots would reduce impervious insofar as possible.

ISSUE #6 Water Quality and Stormwater Management

Stormwater must be managed to meet 2 and 10 year peak discharge:
Article 21 Title 3 Stormwater
© 3-203 (a) (1) p.18
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Water quality must be improved for the site as required under:
Article 21 3-203 (a) (3) p.18

Stormwater BMP’'s are inadequate to protect or conserve water
quality.
Discussions found in:
Richard Klein report p.2
Dames and Moore report &
Landtech report p. 3 (Redesign recommendations and statement
of irrepairable damage)- _
Ann’s letter to Lamartina 4/15/92 (notes 2 and 20 vyr.
requirement
Need to check BOA transcripts for Co. discussion.

Misc. Notes.

Impossible to improve water quality on this site because forest is
being converted to concentrated development.

ISSUE #7 Riparian Forest Protection

Requirements with -some FIDB association (subject to
interpretation) :
' Article 21 2-314 (B) (3) p.1l4
Article 26 3-110 (C) (2) (i) p.32
Article 26 3-110 (F) (4) p.34. (Stronger FID Assoc.)
Article 28 1A-104 (C) (1) p.48

‘The proposed clearing will destroy the function of the riparian
forest on the site. County did not identify it as a riparian
forest and is not conserving it.

ISSUE #8 Wildlife Corridors

Ordinances list wildlife corridors as an HPA (see definition list
in Issue #1).

Requirements for corridor protection:
Article 26 3-110 (C)-(1) p.32
Article 26 3-110 (G) (5) p.35
Article 28 1A-104 (C) (10) p.49

Covenants need to be examined.
Misc. Notes :
The 50’ buffer is.totally inadequate as a wildlife corridor. The

open space areas are small, fragmented and are bioclogical deadends.
They do not connect larger areas of habitat on or offsite.
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ISSUE #9 Protection of Trees of Significant Size

Requirements to protect trees with DNR input:
Article 26 3-110(C) (2) (ii) p.32
Article 28 1A-104 (C) (1) p.48

Large trees and possibly State specimen mountain laurel exist on
the site. Some large trees are shown on the site plan for
protection. Developers say they will adjust house placement during
construction to protect trees.

There is no indication in the CAC files or County files that DNR
has been involved in protection of significant trees and shrubs.
Discussion that spec1men mt. laurel will be destroyed, unless there
is a 100 foot buffer in R. Klein report.

ISSUE #10 DNR Comments on Clearing

Requlrement that developer must cons1der comments of DNR:
Artlcle 3-110(C) (4) p.33

There is no indication in CAC files or County files that the DNR
comments have been requested, received or considered.

ISSUE #11 Anadromous Fish Spawning

County ordinances imply strict need to protect under
Article 26 3-110 (H) (1) and (2)

AA Co. maps and a memo from P. Chalkley (12/6/83) indicate that the
Little Magothy River is a spawning area for finfish (white perch).
There is no mention in CAC files or County files that measures will
be taken to protect these areas. However discussions on water -
quality degradation are found in the reports listed above and is
considered significant due to clearing and inadequate stormwater
measures. We need to discuss the pros and cons of calling DNR
fisheries staff on this issue.

ISSUE #12 Setback from Steep Slopes

Requirement that there be a minimum setback of 50 feet from top of
steep slopes:

Article 21 2-301 (I) p.11

Article 26 3-110 (A) (1) p. 30

Discussions: . -
Broadneck general requirement list says only 25 foot setback
required. Need to check plans as to how far average setback is.
5/_2/ /73




ISSUE #13 Grandfathering

Requirement that grandfathered projects meet . 1nsofar as possible:
Article 21 2-301 (J) p.1l1
Article 28 1A-105 (G) p.51
Note: didn’t find grandfathering in the sub. regs.

Discussions:

AA CO to Woods Landing checklist 12/15/89

Earl Bradley letter Exhibit of BOA hearing makes point about
County mapping the area LDA .(so not exempt) and that
project did not meet provisions of Bill 42-86 and 90-86.

Broadneck list of Sarah states that projects that didn’t meet
the 2 Bills are insofar as ©possible and lists
requirements, however there is a separate list for Woods
Landing that may suggest that stricter requirements may
apply for that project (Sarah’s affadavit should cover
this). Note: J. Murray'’s Exhibit 8 in closing argument
has even a different policy for Broadneck subdivisions
(e.g. 100 foot Buffer required and $1.20 fee in lieu).

Ann’'s letter to A. Cade 4/29/92 p. 2.

Ann’s staff report to CAC 2/4/92 p.2 specifically mentions
Woods Landing

Ann’'s letter to Lamartina 4/15/92

Ann’s letter to P. Chalkley (5/1/92)

P. Chalkley memo indicates insofar with stipulations
(5/1/91) '

Blumental and Baer state that project 'is exempted in closing
arguments, however there is much evidence to the contrary
that County was using insofar- as possible including a
letter from A. Cade to John Astle specifically saying
"that the project is not exempted

Murray to C. ‘Frank 7/29/92 p-2 . '

Murray to BOA 9/22/92 grandfatherlng in program uses
"exempted" interchangeable with "grandfathered"

Murray closing argument discusses grandfathering in depth
1nclud1ng T. Deming’s oplnlon that only density and area

: is grandfathered.

P. Chalkley chart 4/20/92 compares full compliance with a -

"comprise".




W PHILIP E. RATCLIFFE, C. P. M.

6707 WHITESTONE RoAD

BALTIMORE. MARYLAND 21207
(301) 298-7400

July 10, 1985

é Ms. Florence Beck Kurdle
Planning and Zoning Officer
Anne Arundel County

Office of Planning and Zoning
Arundel Center

Annapplis, MD . 21401 - .

| ("RE: Woods Landing “:%

Dear Becky:

You will recall that we have recently completed the
subdivision requirements for the final section of Woods Landing.
As I know it will be some time before we can anticipate getting a
sewer allocation, I want to be sure that nothing is overlooked in
terms of keeping our various approvals current during the waiting
. period. We are particularly referring to the Special Exception
§ : permitting townhouses in an R-5 Zone, which was granted through
{ cases S109-74, S163-77 and S236-79. I have further concern about
: the variance V-310-83, heard in conjunction with rezoning case
349-83 on April 11, 1984, where the approval to have one-way
drives was granted.

ot ean =

: If there is anything which must be done to keep these
entitlements valid, I would appreciate your advising.

é ey

: Verywtrugy'yburs,
( e . .’:! ’
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Philip E. Ratcliffe
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ANNE ARUNDEL COUNTY
ANNAPOLIS"MARYLAND 21401

OFFICE OF PLANNING AND ZONING

April 24, 1985
CERTIFIED MAIL

Woods Landing Joint Venture
- c/o Maryland Management Co.
6707 Whitestone Road
Baltimore, MD 21207

Re: Allocation of Public Sewer :
‘Capacity, Woods Landing, Sec. 2
Sub. #73-519, Proj. #84-142

Centliemen:

You are hereby advised that the above-referenced subdivision cannot

_receive a sewer allocation at this time.

The subdivision of Woods Landing, Section 2 is located within the
Broadneck Sewer Service Area which currently has capacity |imitations
which would precliude approval of this project for a sewer allocation.
This project will, therefore, be placed on the waiting list pending
available capacity. This project's position will be 45th on the list
with 1104 dwelling units ahead of it.

I'f there are any further questions regarding this matter, do not
hesitate to contact this Office. :

Very truly yours,

e B ol

Florence Beck Kurdle

Planning and Zoning Officer
FBK/DEF/MCG/ jIs

cc: Thomas L. Osborne
J. Howard Beard
. Linton Pumphrey
Thomas Neel
John Scarborough
McCrone, Inc.
Subdivision File




ANNE
1 ARUNDEL
@1y COUNTY

MARYLAND

HERITAGE OFFICE CENTER
2664 RIVA ROAD

P.0. BOX 2700

ANNAPQLIS, MARYLAND 21404

November 15, 1991
OFFICE OF PLANNING AND ZONING

Hon. John C. Astle

Hon. Michael E. Busch

House of Delegates

Annapolis, Maryland 21410-199

A

We were pleased to receive your inquiries concerning Woods Landing
Section 2, and wish to advise vou of the following as an update to the
pProject status and campliance with the Critical Area requirements.

1. ' The project was initially submitted in 1973 and Section 2 met final
subdivision approval requirements and was placed on the sewer
allocation waiting list as of April 24, 1985, prior to Critical
Areas requlations.

The project has not been considered as being exempt fram full
campliance with the Critical Area requirement but has been subject
to the "grandfathering" provisions of camlying to the criteria "to
the extent possible”.

Maryland Fcrest, Park and Wildlife Service Division of DNR reviewed

the project and deemed that a bird study was not necessarv for the
project. ' .

The Envirommental Divisicn of this office has imposed greater
setback requirements along the shoreline than were originally
imposed, has eliminated units “ram Steep slopes and has required
protection of trees where possible along with the impositicn of
reforestation requirements. '

The developer will be performing stormwater management, has agreed
to phase construction to increase protection of habitat and has
also agreed to prepare a Critical Area report which will be
reviewed by the Envirormental Division of this office for
campliance with the applicable requirements.




Delegates Astle and Busch
November 15, 1991
Page 2

6. The project is in the process of being revised and final approval
for the revised final plat has not been granted to date.

A copy of Frank Ward's latest correspondence with the Woods Landing
Hameowners Associations also is included for your information. If we
can provide any additional information, please contact us.

Sincerely,
\ | |
(Q._;Qﬁ:x\

Ardath M. Cade
Planning and Zoning Officer

AMC/JJE/bw
Enclosures

cc: Myron V. Wotring
Frank W. Ward

ASTLE/ESPJELBR




Woods Landing Section Two
Subdivision #73-519
Project #91-065

Planning and Zoning
May 9, 1991

A. . Record Plat Comments

All owners and parties in interest shall sign the plat
including Financial Institutions.

Cbtain the Health Department signature.

Add Liber/Folio to the Public Service Agreements and the
Surveyors Certificate.

Label all interior roads as private right-of-ways and provide
square footage for each road. :

2dd zoning to the area table and list acreage of RS and OS
zoning independently.

Provide approximate open space calculations to verify that
cluster requirements have been addressed. (Exclusive of 0.S.
Zoning) _ : '

Verify that all easements shown on the final plans are also
shown on the record plat (S.D. easement Iot 18). Label
dedicated open space on the plat as A, B, C, etc... &as
stated in the engineers submittal letter, as builts will be

submitted to finalize lot sizes, open space square footage,
etc...

Provide camputations for required and proposed recreation
area. . -

Show front building restriction lines for lots from the
private right-of-way's (20' to allow for parking in driveway)

Provide parking camputations on the plat.

CcoMELsion
Add house numbers to the plat.

Camments regarding the form and legal sufficiency of ‘the plat
are: forthcaming fram the Office of ILaw. Hameowners
Association Documents shall be submitted with revised plans.




13.

14.

15.

2

Delete Item 2 fram the Cluster/Open Space Statement.

A waterfront boundary survey shall be part of any future
submittals, '

2dd "Coastal Flood Statement" to the plat.

Final Development Plan comments

1.

The engineer met with Mr. Ward and Penny Chalkley of this
Office prior to submittal of Revised Final Plans to obtain
preliminary quidance in meeting the insofar as possible
Clause for Chesapeake Bay Critical Area Requirements. The
engineer has provided a minimum 50' buffer to mean high tide
and has proposed no disturbance to 25% slopes (exclusive of
outfalls). This Office has prepared a red-lined copy of the
final plans recamending additional modifications to improve
vehicular circulation and reduce clearing/impervious
surfaces. These issues.shall be reviewed at the meeting and
revisions shall be stipulated in the minutes of the meeting.
The requested revisions include:

a. Re-aligrment of Pintail Drive and units 131-135 to
rrovide an undisturbed buffer to Woods Landing Section
One. '

Providing a loop road between Wooduck Iane and Black .
Duck Lane. If the loop cannot be provided, then access
to the pier should came from Black Duck Lane and
eliminate the service road. :

Relocation of quest parking for proximity to units and
to reduce impacts to specimen trees. :

Providing "T" turnarounds at the end of Winterqull Lane,
Woodcock Lane.

Aligning Wooduck Lane with Snow Goose Lane.

Elimination of end unit garages by incorporating them
into the first floor. '

9. Remove island from Pintail Lane and reduce paving width.

The Department of Public Works and Soil Conservation District
shall cament on the proposed stormmwater management concept.

The Traffic Division shall cament on the engineers
contention that a recent Traffic Impact Study approved for
Pettebone Farms can be utilized for this project. This

Office offers no objection since Woods Landing Section 2 was
included in that study.




CS/jvg

3

Provide typical road sections on the final plans and road
plans and address drainage issues for the private roads if
open section drive aisles are proposed.

A Special Exception must be obtained for the proposed pier
prior to plat approval.

The Street Tree Plan shall be revised to feflect the correct
number of trees as noted by Nancy McGuckian at submittal. Do
the proposed trees match the existing species on the north
side of Woods Landing Drive?

The proposed Street Trees shall be bonded under the Public
Works Agreement.

Comments from the Envirommental Division of this Office are
attached and shall be addressed prior to plat approval.

The waterfront building envelopes should be revised to.
provide a variable width open space buffer to Little .
Magothy. The buffer shall be designed to allow for the
minimm 2,000 square foot lot size while incorporating flat
areas to allow for a meandering mulch path along the
waterfront. This could be used to offset concerns regarding
useable recreaticn area for Section Two. The lots abutting
the waterfront shall not be considered riparian lots.

The Department of Utilities shall camment on the issue of
Public Water being extended to the site and on the timing of
the abandorment of the adjacent private water treatment
facility. (See subdivision #74-027 Project £91-033 Revell
Downs, Water Treatment Plant and Courts of Cape Saint Claire,
Subdivision #90-152 Project #90-090)
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ANNE
 ARUNDEL
¥ COUNTY

MARYLAND

HERITAGE OFFICE CENTER

2664 RIVA ROAD

P.Q. BOX 2700 :
ANNAPOLIS, MARYLAND 21404

OFFICE OF PLANNING AND ZONING
November 1, 1991

Anarex, Inc. 9
303 Najoles Road, Suite 114
Millersville, M 21108 _

Attention: Mark White
Dear Mr. White:

Ré: Woods Landing, Section 2
Subdivision #73-519, Project #91-065

Following a review bf the revised final plans, these issues shall be resolved
prior to plat approval.

1. Resolve camment #2 frcm my September 3, 1991 letter.

2. Add the Limit of Disturbance to the Final Plan for develomment on
Whistling Swan Lane. : '

3. The sewer line extension from Section One near Cranes Roost Court is
not within the existirc utility easement. Is a new easement being
obtained? If so, it must be shown on the record plat or the sewer
alignment must be revised.

4. This Office has discussed the cul-de-sac on Pintail Lane with
Tratfic Engineering and has developed a "T" turnaround which will
resolve the buffer issue between Sections One and Two. (See enclosed
sketch) A planting gian for supplementing existing vegetation and
screening stormwater management devices (outfalls) must be submitted
and shall be bonded prior to issuance of building permits for Phase
Two. A note to this effect shall be added to Plat One.

5. As stated in the Septemper 3, 1991, letter, the Street Trees shall be
bonded under the Public Works Agreement. and if sufficient trees are
retained, this Office will waive or reduce the Street Tree

requirements at that time. Submit a Street Tree plan with the next
. resulmittal.




November 1, 1991

Page 2

6.

" 10.

Add the following Conservation Easement note to the plat.

"The Conservation Easement shown on this plat is part of the
respective lots and open space on which it is' located and is intended
to protect envirommentally sensitive steep slopes along the Little
Magothy River. Disturbance is not permitted unless approved by the
Anne Arundel County Office of Planning and Zoning. (See covenants and
restrictions for specific permitted uses.) ' :

The issues discussed by the Developer and the Woods Landing Section
One. Homeowners Association, shall be resolved to the satisfaction of
this Office prior to plat approval. (See enclosed letter to the

.Homeowners Association.)

A Chesapeake Bay Critical Area Study shall be submitted prior to plat
approval. (Exclusive of a Breeding Bird Study)

Cbtain approvals frcm the Department of Utilities, Department of

Public Works, Board of Education, Fire Department, State Highway
Administration, Office of lLaw and Envirormmental Division of this
Cffice.

Water and sewer allocaticn shall be processed after all agencies have
recommended approval. ' '

If you have any questions contact. this Office at 222-7459.

CS/jls

cc:

Sincerely,

l/ P2 OV

Christopher Soldano
Subdivision Planner

Subdivision File

Frank Ward

Ardath M. Cade

Review Agencies

C. Frank, Woods Landing Homeowners Association



Anne Arundel Soil Conservation District
i Heritage Office Center
Suite 150, MS #7001, 2662 Riva Road, Annapolis, MD 21401 Telephone 222-7822

/

May 8, 1991

Mr. Frank W. Ward
Development Administrator
Office of Planning and Zoning
Anne Arundel County

Heritage Office Center

2664 Riva Road

MS #6302

Annapolis, MD 21401

Dear Mr. Ward:

SUBJECT: Woods Landing, Section 2, Revised: FINAL; Subd. $#73-519:
Proj. #91-065 (AASCD #272-11)

The plans received April 3, 1991 (for a meeting on May 9, 1991) have
been reviewed and the District offers the following comments:

1. Provide outfall studies below the proposed riprap of all storm
drain outfalls. Riprap may need to be .extended if velocity findings
prove erosive. The area below the riprap outfalls of I-6, S~2 and
S-3 appear rather steep. '

2. The 50 foot buffer from nontidal wetlands is being disturbed.
Please tighten up the limits of disturbance and remove grading and
sediment control at the following areas: vicinity of I-5 below I-6,
vicinity of S-2, and in the vicinity of I-12 and S-4. We understand
the need to install the storm drains but some of the other grading
may be eliminated. '

3. It appears that the entire sediment control concept is silt fence.

You may need to increase sediment control to include traps such as

Storm inlet sediment traps: We will investigate sediment controls
at grading permit.

4. Also, a Sensitive Area Report will be required at grading permit.

District programs and services are offered on a nondiscriminatory basis, witﬁout regard to race. color, national origin, religion, sex, age, mantal status, or handicap.




Frank Ward

Woods Landing, Sec. 2, Revis
AASCD $#272-11 '
May 8, 1991

Page Two

The District recommends denial of FINAL until Items 1 and 2 are adequately
addressed. i '

Sincerely,

St P15l

Lillian M. Griffi
District Manager

LMG:Maex:elb

cc: Anarex, Inc.
Woods Landing Joint Venture
DPW, DSD, DERB
Environmental Section, Planning and Zoning




ANNE ARUNDEL COUNTY o
Annapolis, Maryland AT PR

> INTER-OFFICE CORRESPONDENCE SRR

December 6, 1983 i e

TO: Dwight Flowers
FROM: Penny Chalkley
SUBJECT: WOODS LANDING ~IL SKETH 832 .o

WA=, 1523

The contours on the map are, in general, impossible to read, thereby
making any evaluation incomplete. Steep slopes are impacted by a number
of buildings. Due to the proximity of these buildings to the Little
Magothy and, in some areas, tidal marshes, they should be pulled back.

The Little Magothy is a spawning area for finfish. Map 56 indicates the
presence of brackish low marshes. According to Panel 35C, the property is
affected by Zone A9 with an elevation of 8 feet. This should not impact

any home sites. However, any variation from the FEMA maps will require a
boundary line revision. '

The property includes Upland Natural Area #1008 - Little Magothy River, a

hardwood forest bordering tidal marshes. It also provides wintering

habitat for a variety of birds. Retention of forest appears to be

virtually impossible with the number of units, parking and roads proposed.

A reduction in the number of parking spaces would be preferable. Steep

slopes should be avoided and clearing on slopes adjacent to the water

should be prohibited, including underbrush, which helps anchor soil, and (nclusien Q?
buffer area to the slopes. As noted before, this will necessitate some ¢
rearrangemedit of units.

The Mattapex soils exhibit seasonal wetness and may exhibit a perched
water table.

The Maryland Historical Trust reviewed this site and commented that there
are no known sites, and there should be no impacts from development.

No recreation area is noted. A boat ramp is indicated. This needs to be
part of a designated community recreation area with a ninimum of 30,000
square feet, which comes in under a Special Exception, meeting the
criteria. Boats being launched from the ramp will need adequate parking

and/or storage.

There are no objections to the waivers requested.

PC/mw
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September 16, 1992

County Board of Appeals
Arundel Center
Annapolis, MD 21401

Re: Woods Landing Section II Subdivision
Case MNo. BA 10-92A
Our File No. 50419.40997

Dear Board Members:

In brief reply to the Memorandum filed by Woods Landing
Community Association, 1Inc., I should 1like to incicate the
following:

1. There is no conflict between the Anne Arundel County
Critical Area Program and the Chesapeake Bay Critical Area
Protection Program and regulations adopted pursuant thereto.

2. COMAR 14.15.02.07 provides for "Grandfathering".
However, Woods Landing Section II Subdivision was not
"grandfathered", but was "exempted". Consequently. limitations on
grandfather provisions are not applicable to subdivisions which
are exempted. Nothing within the State critical area regulations
or COMAR precludes exemptions, if approved by County and State
authorities. In fact, certain exemptions are specifically set
forth, as in COMAR 14.15.09.C(8): "As part of the local Critical
Area Program to be submitted to the Commission, local jurisdictions
may request an exemption of certain portions of the Critical Area
from the Buffer requirements . . .".

3. Md. Code Ann., Natural Resources, § 8-1809(d) (2) provides
that the Commission shall approve proposed local programc or notify
the local jurisdiction of specific changes that must Dbe made in
order for the proposal to be approved. § 8-1809(j)(2) provides
that the Commission only shall approve programs that meet the
criteria adopted by the Commission under § 8-108. § 8-1805(1)
provides that if in fact the Commission determines that an adopted
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program contains a clear mistake or conflict with the criteria or
law, the Commission may request the local jurisdiction to correct
the deficiency.

4. The Anne Arundel County Critical Area Program was
approved by the Commission and subsequently enacted into law by the
Anne Arundel County Council. It is within the province of the
Commission to compel corrections of mistakes or clear conflicts.
The Commission has not compelled any changes regarding the
exemptions for Anne Arundel County subdivisions placed on the sewer
moratorium waiting list. The Commission has not disapproved other
subdivisions similarly placed on the sewer waiting list, which
subsequently were approved pursuant to the exemption provisions.

5. Woods Landing Section II Subdivision has been treated in
the same, consistent manner as all other subdivisions pliaced on the
sewer waiting 1list, and exempted by the Anne Arunciel County
Critical Area Program.

Protestants would have this Board mistake apples fcr oranges.
The Maryland Annotated Code and applicable COMAR provisions allow
"grandfathering”, and Protestants argue that "grandfathering"
provisions are limited. However, it is not a "grandéfathering"
provision which is applicable in the instant case, but rather an
"exemption”, which has been adopted by both the State Critical Area
Commission and the Anne Arundel County Council. If a development
is merely "grandfathered", then certain restrictions and provisions
regarding compliance "in so far as possible" are applicable.
However, if a project is "exempt", no provisions of the legislation
are applicable to the development.

Protestants' argument is predicated upon a false hypothesis,
namely, that Woods Landing Section II Subdivision is grandfathered.
Such is not ‘the case. Woods Landing Section II Subdivision is
exempt.

Verx truly yours,

HCB:mf

cc: Jamie Baer, Esqg.
John H. Murray, Esq.v/
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April 23, 1993

Mr. Robert Dvorak

Director of Inspections and Permits
Anne Arundel County Planning & Zoning
P.O. Box 6675

Annapolis, Maryland 21401

Re: Grading Permit No. G0-2002350
Woods Landing II

Dear Mr. Dvorak:

I represent Woods Landing Community Association, Inc. and
various residents of Woods Landing I ("Appellants"), who have
appealed to the Circuit Court the decision of the Anne Arundel
County Board of Appeals in Appeal No. BA 10-92, dated February 19,
1993 ("the Decision") sustaining the ruling of the Planning and
Zoning Officer, which granted final site plan and subdivision
approval for Woods Landing II.

The Chesapeake Bay Critical Area Commission ("the Commission")
has filed a Motion to Intervene in the Circuit Court Appeal on the
side of the Appellants and has filed an Answer with the Circuit
Court taking the position that the Decision and legal conclusions
of the Board of Appeals are contrary to Maryland law. Further, it
is my understanding that Anne Arundel County has been notified by
the Ccmmission that portions of its local Critical Area Program
that are involved in the Appeal must be revised to meet state
criteria. The deficiencies the Commission has identified in the

existing local Program include the grounds the Appellants have
raised in their Appeal.

While the Appeal is pending, the Applicant is seeking to have
a grading permit issued so that construction of Woods Landing II
can proceed. It would be regrettable and embarrassing if a grading
permit is issued to the Applicant who then proceeds to destroy
irreplaceable trees and cause other environmental degradation while
the Appeal is pending. The new action by the Commission confirms
that the Board of Appeals Decision very likely will be reversed.
The Planning and Zoning Office and/or the Department of Inspections
and Permitting should reserve ruling on the Applicant’s grading
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permit until the Appeal is decided. At the very least, I request
that your office notify me as soon as any grading permit is
available to be issued to the Applicant so that appropriate steps

can be taken to stop the Applicant from commencing clearing at the
site while the Appeal is pending.

Please call me if you have any questions. Thank you, in
advance, for your consideration.

JHM: raw
cc: Jamie B. Insley, Esquire

Thomas C. Andrews, Land Use and Environmental Officer
Harry C. Blumenthal, Esquire

George E. H. Gay, Esquire
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FOREST INTERIOR
BREEDING BIRD SURVEY

prepared for:

MIE Investment Company
5720 Executive Drive :
Baltimore, Maryland 21228-1789

prepared by:

Eco-Science Professionals, Inc.
P.O. Box 5006
Glen Arm, Maryland 21057
(410) 592-6752

July 11, 1995
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L. INTRODUCTION

Eco-Science Professionals, Inc. was contracted by the MIE Investment Company to
perform a forest interior breeding bird survey for the Woods Landing - Section Two property.
This site is a 31.1 + acre parcel located at the end of Woods Landing Drive in the Cape St. Clair
section of Anne Arundel County, Maryland. The survey was performed at the request of the
Maryland Department of Natural Resources as part of the requirements for development projects
within the Chesapeake Bay Critical Area. The site lies adjacent to tidal waters of the Little
Magothy River and is entirely within the Critical Area.

II. SITE DESCRIPTION

The Woods Landing - Section 2 property occurs at the end of the existing Woods Landing
Drive. The property is adjacent to the existing Woods Landing - Section 1 community. The site
lies adjacent to tidal waters of the Little Magothy River and is entirely within the Critical Area.
Land use in the area is low to medium density residential.

The project site is completely forested with mixed oaks and tulip poplar (Liriodendron
tulipifera) being dominant. Oaks common in the stand include black oak (Quercus velutina),
chestnut oak (Q. prinus) red oak (Q. rubra) and white oak (Q. alba). The canopy trees average
14-22 inches in diameter at breast height (DBH) and range from 50-80 feet tall. A subcanopy,
comprised of mockernut hickory (Carya tomentosa) and black gum (Nyssa sylvatica) is present.
The forest has a fairly open character with limited understory and shrub development. Scattered
flowering dogwood (Cornus florida), black gum, American Holly (/lex opaca), mountain laurel
(Kalmia latifolia) and American strawberry bush (Euonymus americanus) are common in these
strata. Mountain laurel does form a somewhat dense shrub layer along the banks of the Little
Magothy on the northern portion of the site. Lowbush blueberry (Vaccinium angustifolium) is
common throughout the forest, growing only to two feet in height.

Adjacent land uses include the Woods Landing - Section 1 community, other residential
development, tidal marsh and open water. Human disturbance on the property appears to be
fairly intense along existing trails. These trails are present throughout the site and appear to be
used by adjacent landowners as walking paths and for access to fishing areas. Several spots
along the bank appear to be regularly used for fishing.




Figure 1. Site Vicinity Map

Scale 1" = 5 miles




III, FOREST INTERIOR BREEDING BIRD SURVEY

INTRODUCTION

Habitat protection for forest interior breeding birds has been mandated through the
Chesapeake Bay Critical Area Law. These regulations require that management programs,
including expanded buffers and time of year restrictions on development, be utilized to minimize
the impacts to forested areas being utilized by forest interior breeding bird species. Forest
interior habitat is typically considered forested areas of 100 or more contiguous acres or forested
riparian corridors with a minimum width of 300 feet. Forest interior habitat may be present in
forested tracts of smaller size when appropriate conditions are present.

To determine the status of forest interior breeding bird use of a forested area, the
Maryland Department of Natural Resources has established guidelines that are used to designate -
an area as forest interior breeding bird habitat. The State has compiled a list of 19 species that
require forest interior habitat to nest successfully. These species, shown in Table 1, have been
further differentiated based on their sensitivity to disturbance. An area is considered to be forest
interior breeding bird habitat, and subject to special management requirements, when four or
more listed species or one species which is especially sensitive to disturbance are found to have
a nesting status of "probable" or "confirmed".

Nesting status is determined according to the procedures outlined in the Maryland
Breeding Bird Atlas. These procedures stipulate that sampling breeding bird surveys must meet
the following minimum requirements:

1. Conducted only within the "safe dates" of breeding presence as shown in Table 1;

2. Conducted under appropriate weather conditions, and at a rate of at least three visits
per site, each survey separated by an interval of at least one week;

3. Breeding Presence to be determined as "probable" or "confirmed" as described in the
Maryland Breeding Bird Atlas Handbook;

4. Surveys to be conducted by a MD DNR qualified observer; and,

5. Surveys to be conducted in such a manner to sample throughout the habitat under
study. '

The Department of Natural Resources requested that the Woods Landing - Section 2
property be surveyed to determine the presence/absence of forest interior breeding bird habitat.
The property contains 31 + acres of forest adjacent to the Little Magothy River, thus meeting the



Common Name

Red-shouldered hawk
Barred owl *
Whip-poor-will

Hairy woodpecker
Pileated woodpecker
Acadian flycatcher
Yellow-throated vireo
Red-eyed vireo
Northern parula

Black and White warbler
American redstart *
Prothonotary warbler
Worm-eating warbler *
Swainson's warbler *
Ovenbird

Louisiana waterthrush
Kentucky warbler *
Hooded warbler*
Scarlet tanager

Forest Interior Bfeeding Birds

Scientific Name

Buteo lineatus

Strix varia
Caprimulgus vociferus
Picoides villosus
Drycopus pileatus
Empidonax virescens
Vireo flavifrons

Vireo olivaceous
Parula americana
Mniotilta varia
Setophaga ruticilla
Protonotaria citrea
Helmitheros vermivorus
Limnothlypis swainsonii
Seiurus aurocapillis
Seiurus motacilla
Opornis formosus
Wilsonia citrina
Piranga olivacea

* species especially sensitive to disturbance

Table 1.

Safe Dates -

5/1 - 8/31
(no dates)
5/10 - 7/15
3/15 - 8/31
3/15 - 8/31
5/5 - 8/5
5/25 - 8/10
6/1 - 7/31
6/1 - 8/31
5/15 - 7/25
6/10 - 7/20
5/10 - 7/20
5/20 - 7/20
4/20 - 8/31
5/20 - 8/5
5/1 - 8/10
5/25 - 7/15
5/25 - 7/25
5/25 - 8/10




300 foot riparian corridor specification of typical interior habitat. Furthermore, the forested
project site is contiguous with 100 foot forested buffers that are present on the adjacent
developments. :

SURVEY METHODOLOGY

Field surveys of the project were performed by a MD DNR Qualified observer, Appendix
A, on the following dates: June 2, 9, 16, and July 7, 1995. Weather conditions on each sample
date was appropriate and at least three sampling periods are within the listed "safe dates" for all

species of concern.

Field survey of the project site was performed by random sampling within all portions of
the forest. A general walk through of the entire site was performed on each survey date and then
specific areas were targeted for more intensive survey. Areas were selected for in-depth survey
for reasons of increased bird activity, presence of nesting holes or known nests, or areas of
unique or undisturbed habitat within the project limits. Typically the general walk through of
the site was initiated at 7:00 am and lasted 1.5-2 hours. Specific sampling was then performed
for approximately 1-1.5 hours. Field sampling was performed for a minimum of three hours each
survey. In all cases birds were identified by song and direct sight observation. During each field
survey notes were compiled determining the most appropriate level of breeding activity observed.

FINDINGS

Twenty bird species were observed on or directly adjacent to the project site during our
survey, (see Table 2). Of these species, only two are considered to be forest interior breeding
birds. The red-eyed vireo (Vireo olivacea) and the Acadian flycatcher (Empidonax virescens)
were both observed on the site. The nesting status of the vireo is considered probable due to
territorial singing, pairs seen and agitated behavior. No behavior associated with the vireos
observed could confirm their breeding, however several pairs could be considered probable. The
Acadian flycatcher was confirmed nesting on the site. A pair of flycatchers was observed on two
separate surveys constructing a nest in a flowering dogwood. This activity was noted on the first
two surveys. Subsequent visits found no further evidence of the flycatcher, indicating that nest
abandonment may have occurred. The nest site was located above an active walking trail and
the continued pedestrian disturbances may have caused the abandonment.

The remaining birds observed on the site are typical of forest edge and urban forest
habitats. Cardinal (Cardinalis cardinalis), tufted titmouse (Parus bicolor) and Carolina chickadee
(Parus carolinensis) are the most common species using the forest. Numerous pairs of these
species were confirmed nesting on the site. In total, twelve species were determined to be
probable or confirmed nesters on the site. In addition, cowbirds (Molothrus ater), a nest parasite
to many forest interior breeding birds, was observed within the forest on three of the four
surveys.




List of Bird Species Observed
on the Woods Landing - Section 2 Property

Species Nesting Status

Chimney swift (Chaetura pelagica) possible
Ruby throated hummingbird (Archilochus colubris) possible
Red-bellied woodpecker (Melanerpes carolinus) confirmed
Yellow-shafted flicker (Colaptes auratus) confirmed
Acadian flycatcher (Empidonax virescens) confirmed *
Great crested flycatcher (Myiarchus crinitus) possible
Eastern wood-pewee (Contopus virens) possible
Blue jay (Cyanocitta cristata) probable
American crow (Corvus brachyrhynchos) ' possible
Carolina chickadee (Parus carolinensis) probable
Tufted titmouse (Parus bicolor) confirmed
Carolina wren (Thryothorus ludovicianus) confirmed
American robin (Turdis migratorius) confirmed
Starling (Sturnus vulgaris) confirmed
Red-eyed vireo (Vireo olivaceus) confirmed *
Northern cardinal (Cardinalis cardinalis) confirmed
Red-winged blackbird (Agelaius phoeniceus) possible **
Baltimore oriole (Icterus galbula) possible
Common grackle (Quiscalus quiscula) possible
Brown-headed cowbird (Molothrus ater) possible

* Forest interior breeding species
** confirmed nesting adjacent to property




Of the two forest interior breeding bird species found to be utilizing the property, the
Acadian flycatcher is less tolerant of disturbance. Typically nesting within forested areas with
a minimum size of 80 acres, this species does not respond favorably to fragmentation of the
forest. The Acadian flycatcher requires true interior habitat and nesting frequency declines with
proximity to the forest's edge. Forest management practices that produce large mature forests
with tall closed canopies and low tree density favors this flycatcher.

The red-eyed vireo has been found nesting in wood lots of 12 acres in size, although a
forest of 250 acres appears to be required to sustain a viable population. This bird is tolerant of
forest clearing and fragmentation and is not affected by edge proximity. The red-eyed vireo
prefers a closed canopy but will tolerate a wide range of canopy closure.

IV, RECOMMENDATIONS

Based on our findings, there does not appear to be any justification to provide special .
management practices for forest interior breeding birds on the Woods Landing - Section 2
Property. The forested area on and adjacent to the property is not of sufficient size to provide
adequate forest interior breeding bird habitat. Activity on the site from adjacent landowners,
coupled with a high occurrence of forest edge species, reduces the potential for this riparian
forest to provide interior habitat.

V. AUTHORSHIP

This forest interior breeding bird survey was performed by John Canoles and Henry
Leskinen. Messrs. Canoles and Leskinen have over 14 years of experience in natural resources
assessments and inventories. Mr. Canoles received his B.S. in Natural Sciences with an
Environmental Conservation Concentration from Towson State University in Towson, Maryland.
Mr. Leskinen received his B.S. in Biological Sciences from St. Marys College of Maryland in
St. Marys City, Maryland. Mr. Canoles has been recognized as a qualified observer of forest
interior breeding birds in the Chesapeake Bay Critical Area (See Appendix A).
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ASSOCIATION, INC., * CIRCUIT COURT s
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Petitioner, - * FOR - .
. B o e s
v, . * ANNE ARUNDEL COUNTY
ANNE ARUNDEL COUNTY * Case No. C-97-36504 A4
BOARD OF APPEALS
)
Respondent.
* * * * * # * % v * % * * i
MEM ND1T PINTION

This matter was before the Court on September 3, 1997 when the Court heard oral arguments
of counsel and held the matter subd curia. For the reasons statea below, the Court will affirm the
decision of the Anne Arundel County l_Boarc_l of Appeals.

BACKGROUND
This action is an appeal from a decision O.f the Anne Arundel County Board of Appeals
_(“Board”). In its March 17, 1997 written opinion, the Board affinned the decision of the Anne
Arundel County Depa:fment of Planning and Code Enforcement (“PACE™) and granted final site
plan and subdivision apbrovai lof Subdivision No. 73-39, Project No. 95-221, Woods Landing,
Seczi'on 2, Plats 1 ttwough 4 consisting of 114 townhouse lots on 31.16 acres (“Subdivision™).
Testimony before the Board was taken on November 13 and 14, 1996.
SUE ENTED W

(1) Whatsr the Petitianers have e neaessary siading to fii s appeal with regard Lo the

Pelaw listed issuss.
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(2) Vhether the Board of Appeals erred as 2 matter of law when it decided this case before
PACE had the opportunity to evaluate the Subdivision for compliance with the 1957 Subdivision
Regulations.

(3) Whethsr the Board of Appeals erred as a matter of law when it decided that the 1957
Subdivision Regulations do not require the Developer 1o provide sidewalks withia the subdivision.

(4) Whether the Board of Appeals erred as a matter of law when it decided that the 1957
Subdivision Regulations do not require the Developer to provide roads thirty-four feet (34') in width
within the Subdivision.

(5) Whether the Board of Appeals’ approval of the final Subdivision plan violates the Critical
Areas law because the Critical Areas Commission was not-provided with a set of the final

Subdivision plans for review.

(6) Assuming arguendo thet the 1957 Regulations require sidewalks and roads thirty-four
feet (34") in width, whether the Subdivision violates the State Critical Areas’ Impervious Surface

Limitation.

(7) Whether the Board of Appeals erred as a matter of Jaw by permitring the Developer 10
duplicate or approximate the Woods Landing name for the Subdivision.'

STANDARD OF REVIEW
The Court of Appeals, in a case involving a denial of 2 use permit, stated, “it is a clearly

established rule in the law of zoning that a court may not substitute its judgment for that of the

Zoning Board.” White v. Spring, 109 Md. App. 652 (1996). When the judicial branch of

government reviews a decision made by an administrative agency, the watchword is deference.

IThis issue was raised by the Petitioners in their legal memorandum bur it was never
discussed in oral arguments before the Court. At the hearing on this issue, Respondent’s counsel
informed the Court and the Petitioner of the Respondent’s intent 10 change the name of the new
Subdivision from “Woods Landing Two™ to some other name which would not be objectionable
to the Petitioner. The Petitioner raised no objection on the record and offerad no argument in
support of its pusition on this 1s3uc, Respondent’s counsel later followed up with writlen
corenondenve which expransed the Respendent’s willingness Lo change he Subdivision ngme
fom “Woods Landing Two™ to “Water’s Edge at Woods Landing.” Having heard no objection
of any kind from the Petitioners, the Court shall not discuss this issue in this opinion.

2
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Courts must strive to uphold the decision of the administrative agency if there is any evidence which
has made lthc issue fairly debatable. People’s Counsel for Baltimore Countv, ¢t al. v, Beachwood
1 Limited Parmership, 107 Md. App 627 (1993). lowever, “when the issues concern interpretation
of federal and Maryland statutes, the administative agency's decision is afforded no such
deference.” Beeman v, Dept. of Health, 105 Md. App. -147 (1993).

*The fairly dcbatable test is whether a reasoning mind reasonably could have t sached the
factual conclusion the agency z'gached; this need not apd must ﬁot. be either judicial fuct finding or
a substitution of judicial judgment for agency judament” Umerlev v. People’s Cougsel for
Raltimore County, 108 Md. App. 497 (1996). “The reason for the fairly debatable standard is that
zoning matters are, first of all, legislative funchons and. absent arbitrary and capricious actions, are
presumptively correct, if based ui:on substantial evidence, even if substanual evidence to the
contrary exists.” While v. Spring, 109 Md App. 692 (1996). “Where a zoning authority decision
was not fairly debatable, it was thus arbiwrary, capnicious and a denial of due process of law, because

' there was no substantial evidence to support the factual findings of the zoning authority.” E—yg}n sV

Shore Communicarjans, Inc., 112 Md. App. 284 (1996).
DISCUSSION

(1) Whether Petitioners have standing to challenge the decision of the Board of Appeals
as it pertains to all other issues listed in the appeal before this Court.

In its memorandum in opposition to Petitioner’s appeal, the Respondent argues that
Petitioners do not have the necessary standing to maintain a cause of action before this Court

because they have not been aggrieved by the Bo@rd’s decision. Bolh Petiuoner and Respondent cite

Stearioaf v. Dept. of Egvirogment, 344 Md, 271 (1996), as the leading case in dctermining the
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standing of parties in administrative appeals. The Court of Appeals in Sugarloaf held thar “for 2
- person or catity to maintain an action under the Administrative Procedure Act for judicial review
of an administrative decision, the peiéon or entity must both be a ‘party’ to the administrative
proceedings and be ‘éggzieved’ by the final décision of thé agency.” Susarloaf v. Dept. of
Epvironmens, 334 Mfi. 271, 287 (1996). The Court of Appeals further holds that “in order to be
aggrieved, for purposes of judicial review, a person ordinarily must have an interest “such that he
is personally and specifically affected in a way different from . . the public generally.”” Id, “The
deterrnination of whether a person has standi:ig 10 maintain an action in court is exclusively a
judicial function.” Id.

In this case, Respondents argﬁe that the Petitioners do not have standing because they failed
to present evidence to the Board which would demonstrai-e that they were aggrieved in such a
manner that is different from the general public. However, Petitjoners argue, and this Court agrees
that “in actions for judicial review of administrative land use decisions, "an adjoining, confronting
or nearby property owner is deemed, prima facie, . . . a person aggrieved." Sugarioaf v, Dept. of
Environment, 344 Md. 271 (1996). In addition, the person challenging the aggrievement has the
burden of denying such damage in his answer to the petition for judicial review and of coming

forward with evidence to establish that the Pedtoner is not, in fact, aggrieved.” ld., (ciung

Brvniarski v, Montgomery Co., 247 Md. 137 (1967)). Here, the Petitioners, both as a citizeas’

organization for Woods Landing I and as individual property owners, own property that directly
a‘djbins the lacd which makes up Woods Landing [I. In addition, the parties to this action are the

sumg pacties in the action which was hefore the Board, As snch. the Petitiencrs, as property awiners
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in proximity to Woods Landing II, do possess the necessary standing required to maintain an action
for judicial review of the Board's decision in this casa.

(2) Whether the Board of Apbeals erred as a matter of law when it decided this case
before PACE had the opportunity to evaluate the Subdivision for compliance with the 1557
Snbdivision Regulations.

This issue was not formally addressed by either party as an issuc to be considered by this

Court. However, the Petitioners do raise this issue by means of a foomorte in their memorandum.

As such, the Court will discuss this issue in order to provide clarification in the determination of

whether the Board’s deeision is merely areview of PACE's decision or an altogether de noveo action.

In this case, all parties agree, as does this Court, that the 1957 Code is the applicable body
of law becalﬁe the initial Subdivision Plan was submitted within 30 days of the current Code
becoming effective. Here, PACE reviewed the Subdivision Plan while applying current Code
provisiops. As a result, the Petitioners argue that the Board erred when it reviewed PACE's decision

and theq affirmed it where PACE did not have the opportunity to teview thesc facts while applying

the 1957 Code. The Court does ot agree with the Petitioncr’s argument because the hearing before

the Board in its review of PACE's decision is campletely de novo. Raehm v, Ange Arundet County

54 Md. App. 497 (1983).

A trial dc novo or a de novo hearing of the matter under “review”” may be new and
different from the trial or bearing before the administrative agency in respect of one
or more, or all, of the following: evidence heard or facts considered, especially
where the administrative agency did not afford a hearing; issues raised; findings
made; grounds for decision; and the view of the evidence heard or facts considered,
the opinion as to the preponderance of the evidence, and the proper judgment 1o be
reached or action to be taken in accordance with the evidence or facts thus viewed.

Id. at 510, (quating 2 Am. Jur. 2d Administragive Law § 698 (1962)).
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In this case, the Board heard testimony and examined evidence ata hearing where all parties
were present and/or represented by counsel. The Board applied the 1957 Code to the facts of this
case in coming to its decision. In it’s written opinion, the Board stated grounds for its decision.
Finally, the Board provided the parfies with 2 judgment which stemmed from its analysis of the
evidence as applied under the 1957 Code. As such. this Court holds that the Board’s actions were,
in every way, Ieprescatative of an action which was completely de novo in nature and function.

(3) Whether the Board of Appeals erred as a matter of law when it decid:d that the
1957 Subdivision Regulations do nat require the Developer to provide sidewalks within the
Subdivision.

(4) Whether the Board of Appeals erred as a matter of law when it decided that the
1957 Subdivision Regulations do not require the Developer to provide roads thirty-four feet
(34") in width within the Subdivision.

The discussion of these issu;s can be settled w'ir.h an analysis of facts and evidence that are
common to both. The Petitioner claims thal the Board erred when it failed to find that the 1957
County Code (“1957 Code™) require(i that county roads be thirty-four feet (34'j in width and that
sidewalks be coﬁsugctcd for all group homes of the type which the proposed Subdivision or
Development is to consist of. For the reasons below, the Court does not agree with Petitioner’s
argwment and will aﬁirrn the Board’s findings pertaining to these issues.

In thils casc, the Board‘ineard testimony and reviewed cvidence from several different sowrces
before maki:;15 its decision 1o affirn PACE’s decision and grant appraval of the final Subdivision
plan. With r_egard to the required minimurn road width, Section 32-27, of the Subdivisions Chapter
of the 1957 Code is applicable. Petitioner a:glies that Section 32-27(c ) and (d) should be read
egethar to vequirs the I{espcwr.ngesxt w install ‘roads which arc thirty-four feet (34 wiﬁc with

L}

sidewalks within the Subdivisioa. Specitically,

Section 32-27(d) requires that “for group house and

&
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general upartment areas: roads are to be thirty-four feet (34') in width plus curbs and sidewalks. Part
(d) rafers bgck to Part (¢ ) for specifications that sidewalks shall be “a minimum of four feet in
width of concrete and not less than four inches thick. " Anne Arundel County Code ch. 32 § 32-27
(1938).

Petitioner claims that the paved access ways in and around the Subdi;fision should be
required to adhere to the standards in the 1957 Code because they are roads which are subject to
these standards. In. applying the fairly debatable lest as discus_sed supra in Umerlev v. Pegple’s
Mﬁ@.ﬁm&gﬂm& 108 Md. App. 497 (1996), the Court agress with the Board which
found thar the paved surfaces for velicular waffic were not roads or streets by definitic n. Rather,
these paved éurfaces were no more than drive aisles or private lanes used for allowing residents to
make uanobstructed left or right turns into parking courts. Speciﬁcally, the testimany before the
Board from a profcssional civil engineer and a representative of PACE indicated that the roads in
the Subdivision were pot roads at all l.but., in fact, were no more than parking lanes. As such, the
Board found, and this Court agress, that Section 32-27 is inapplicable in this case and neither thirty-
tour foot (34") wide roads noi: sidewalks are required m the Subdivision pursuant ta_ that secuion,

(5) Assuming a@umdq that the 1957 Regu_lation-sffequire sidewalks and reads thirty-
four feet (34') in width, whether-the Subdivision violates the State Critical Areas impervious
surface limitation. o o i '

Petitioner argues that should this Court find that pursuant to the 1957 Regulations the
Rcspénd&n: is required to construct roads thirty-four feet (34') in width with sidewalks of four feet
(4") in width; then the Subdivision would be in vioiaﬁou of State Critical Areas” Impervious Surface
Iimitations. As discussed supra, this Cowt agrecs with the Boa;d where it findy that by definition,
t,t;e paved sﬁrfaces of the Subdivision are not, by. deﬁnitiorlx, roads. As such, these surfaces arc not

7
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required to meet the 1957 Regulatory requirements that they be thirry-four feet (34') wide with
sidewalks. However, while the Boa.rdﬂ found that the Subdivision did not bave to meet regulatory
specifications for roads as deﬁned-by the 1957 Code, it did find, and this Court agrees, that the
Subdivision must comply with the State Critcal Areas’ Irhpervious Surface Limitation of fifieen
percent (15%). Based upon its finding above, the Board goes on to find that the final Subdivision
plan does not violate the State Critical Areas’ Impervious Surface Limitation of fifteen percent
(15%).

The Board heard testimony from several wimesses whe stated that the Subdivision did not
violate the Fifteen percent Impervious Surface Limitation, A representative from PACE testified
that PACE had reviewed the Developer’s engineer’s calculations and approved them. Iu addition,
the Board heard te'stimony from a representative of the Comm.issiﬁn who testificd that she had
reviewed the Subdivision plans and found that thejf complied with the fiftcen percent limitation. As
such, she stated that the Commission recommended approval of the Subdivision. The Board also
heard from a registered professional engineer for the Respondent. He also testified as an expert
witness that the Subdivision did not violats the fifteen percent limitation. Finally, the Respondent

| had the final Subdivision plan reviewed by an independent expert who also testified before the
Board. The expert was registered as a professional engineer and a professional land surveyor and
testified that the final Subdivision plan not only maet the fifteen percent limitation but further reduced

the total amount of impervious surfaces by using straiéht curbs instead of rolled curbs. The resulting

total impervious surface of the Subdivision is 14.96 down from 14.97 as testified 10 by the

Respandent’s first enginesr. Tn Ught of the evidence that was presented to the Board, it 1s clear that
. ‘

when applying the fairly debatable standard, there was substantial evidence to indicate that the Board

B
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was correct in making findings of fact which ultimately led o its approval of the Subdivision plan.
As such, the Court is required 1o give deference to the findings of fact of the Board and affirm its

decision.

(6) Whether the Board of Appeals’ appx;oval of the final Subdivision plans violates the
Critical Areas law because the Critical Areas Commission was not provided wiih a set of the

final Subdivision plan for review.

Petitioners claim that the final Subdivision plan upon which this appeal is hased was not
submitted before the Critical Areas Commission (“Commission™). As such, the Petitic aers argue
that the Board erred when it failed to ensure that the Coramission was given the oppomﬁﬁty to
review the final Subdivision plan so as to assure that it complied with the fifteen percent (13%) Staze
Critical Areas Impervious Swaces Limitaton. Section 8-1811 of the Natural Resources Article
specifies “thar the Commission shall adopt regulations identifying those classes of applications for
project approval of which the Comngission wishes to receive notice.” Md. Code Ann., Natural
Resources § 8-1811 (1990).  Section 3-1811(B)(3) further spacifies that “the local approving
authoriqz may not process an application of which a copy must be sent io the Commission. Until
the local approving amhoﬁty has received notice of receipt from the Commission, any action of the
local approving authority is in viclation of this paragraph and veid.” Md. Code Ann., Natural
Resources § §-1811(b)(3) (1990).

In thlsczue, the Petitioners argue tﬁat the fnal Subdivision plan marks a substantal change
from the earlier Subciivision plans because the final Subdivision Plan utilizes different curbing,
which resulted in a six ﬁértcnt (6%) difference in impervious surface coverage. As such, the
Potitionar argues that the final Subdivision plan should be considered an injtial plan which the Board

is required to submit to the Commission for review. The Petitioner then argues that the because the

9
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Comunission did not have the opportunity to review the final Subdivision plaa, the Board’s decision
should be reversed because it was void pursuant 1o Section 8-1811.

In response, the Respo:xdeﬁt argues that the final Subdivision plan does not indicate a
substantial chapge from earlier Subdivision plans. Rather, Respondents argue that the revised final
Subdivision plan merely rcflects a decreased impervious surface coverage by substituting swajght
curbs for rolled curbs. Respondents also argue that thers was evidence before the Board which
indieates that the Commission did review the initial Subdivisicu; plan and did grant its approval on
L’m basis. At no time was the witness from the Commission ever asked whether the Commission
ever reviewed the final Subdivision plan or even if it was requn-ed. As such, the Respondents
suggest that this Court must employ the fairly debatable test and hold that the Board correctly eame
10 its proper findings.

The Court agrees with the Respondent and holds that the Board did properly approve the
final Subdivision plan of which the Commission’s recommendations were oge of the factors
considered in its approval. Sec'tior1‘8-181 1 isclear wheﬁ it specifies that “an epplicant for project
approval or the local agency authéarized 10 grant project approval on an application in any of the
identified classes shall send to the Commission in gccofda.nc,e with the regulations and any other
instructions of t;he Commission, a copy of every pénding .or new application for appraval that is in
any of the identified classes.” Md. Code Ann., Natural Resources § 8-1811 (1990). In this case, the
inifial or original Subdiv_ision plan was submitted to the Co_x_pmission as testified to before the Board.
The Commission gave its approval based upon the initial Subdivision plan. The Board, wh.xlc

relylng it pari, upon the Com mission’s rccommendmons, granted it's approval of Lhc._ ,mal

Subdjvision plan. As such, this Court will hold that the Board’s decision is based upon substantial

10
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evidence which can be s2id to be fairly debatable so as 1o not be arbitrary and capricious. The tinal

Subdivision plan is not required to be sent to the Commission for review before the Board may

approve it.
/ // .
/?7’.' / Y,
Michael E. Loney/ Judge
Circuit Court fipr’Anne Arundel County
/
Ot e 2 1997

Covies to: , ]

Richard A. DeTar

Miles & Stockbridge, P.C.
101 Bay Street

Easton, Maryland 21601

Harry C. Blumeuthal _
Blumenthal, Delavan & Williams, P.A.
170 Jennifer Rd., Suite 240

Annapolis, MD 21401
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IN THE CIRCUIT COURT FOR ANNE ARUNDEL COUNTY

WOODS LANDING .

COMMUNITY SERVICE

ASSOCIATION, INC.
Plaintiff;

v, Case Number: C-97-36904 AA

ANNE ARUNDEL COUNTY
BOARD OF APPEALS
Defendant.
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*
LEES LT RE R FEELES LSS LEEEE ER TR LTS S L UL TR L PP ey |

ORDER
Upon consideration of Petitioner’s Apgeal for Judicial Review of the decisian of the Anne

Arundel County Board of Appcnls,. for the reasogs set forth in the Cowt’s accompanying

‘ =F
Memorandum Opinion, it is hereby this 2/ day of October 1997, by the Circuit Court for Anne

Arundel County, Maryland

ORDERED, that the decision of the Anne Arundel County Board of Appeals be snd is

hereby affirmed.

Michizel E. Loney, Jud _
Circuit Court for Arundel Counry

Copies ta:

Richard A. Detar

Miles und Stockbridge, P.C.
101 Bay Sueet

Taston, Maryisd 21061

Harry C. Blumenthsl

Blumenthal, Delavan & Williams, P.A.
170 Jennifer Road, -

Suite 240 ) .
Annapolis, Maryland 21401 -

TOTAL F.14




IN THE CIRCUIT COURT FOR ANNE ARUNDEL COUNTY
WOOD8 LANDING COMMUNITY
SERVICE ASSOCIATION, et al.
Appellants
v.

COUNTY BOARD OF APPEALS FOR
ANNE ARUNDEL COUNTY, MARYLAND Case No. C-97-36904.AA

Appellee *
* * * * * * * * *
MEMORANDUM IN OPPOSITION TO APPEAL
Woods Landing II Joint Venture, Developer, by its attorneys,
Harry C. Blumenthal and Blumenthal, Delavan & Williams, P.A.,
submits this Memorandum In Opposition To Appeal.

I. INTRODUCTION

Developer adopts the Introduction set forth in Appellants'

Memorandum, including the references set forth in footnote (1).
II. ISSUES ON APPEAL

A. Did the Board of Appeals err when it decided that the
1957 Subdivision Regulations do not require thé Developer to
provide sidewalks and 34-feet wide roads in private parking courts?

B. Did the Board of Appeals err when it decided that the
Subdivision did not violate the State Critical Areas impervious
surface limitation?

C. Did the Board of Appeals err by not deciding that the
Subdivision violates the State Critical Areas law due to the

submittal of plans to and review by the Critical Areas Commissions?




.

D. Did the Board of Appeals err by allowing the Subdivision
name of Section Two, Woods Landing, to be used?

E. Do the Appellanté have the necessary standing to file
this appeal with regard to Issues A, B, and C? a

III. ARGUMENT"

When reviewing a decision of a county board of appeals, the
Circuit Court must determine whether the board's decision is "in
accordance with law." Md. Ann. Code Art. 25A, § 5(U) (1996); Anne

Arundel County Charter § 604 (1985 & Supp. No. 11); Crofton

Partners v. Anne Arundel County, 99 Md. App. 233, 242, 636 A.2d

487, 491 (1994). A board's decision is not in accordance with law
if the decision is arbitrary, capricious, or illegal. Crofton
Partners, 99 Md. App. at 242, 636 A.2d at 491; see also Mortimer v.

Howard Research & Dev. Corp., 83 Md. App. 432, 442, 574, A.2d 750,

755 ("[T]he circuit court's role . . .[is] to decide whether the
Board of Appeals decision was arbitrary, illegal or capricious."),
cert. denied, 321 Md. 164, 582, A.2d 499 (1990).

Where the issue on judicial review involves a board's fact-
finding, a court must employ the deferential "fairly debatable"
test, and may not substitute its judgment for that of the board if
reasonable persons, weighing the evidence, could.reach different
conclusions. Mortimer, 83 Md. App. at 441, 574 A.2d at 754-55.
Stated otherwise, if a board's factual conclusions are based on
substantial evidence, a reviewing court must affirm those

conclusions. See Gray v. Anne Arundel County, 73 Md. App. 301,
309, 533 A.2d 1325, 1329 (1987). |




Did The Board of Appeals Err When It Decided That
The 1957 Subdivision Regulations Do Not Require The
Developer To Provide 8idewalks And 34-Feet Wide
Roads In Private Parking Courts? X
Plats of the Subdivision indicate a 60-foot wide public road
(Woods Landing Drive) terminating in a cul-de-sac adjacent to
private lanes and private parking areas. (Pet. Ex. 31) Daniel
Werner, qualified as an expert professional registered civil
engineer (T1. 177-79), testified that various lanes shown on the
plats of the Subdivision leading from Woods Landing Drive.were
private access drives, also leading to private parking spaces.
(T1. 92) Mark Wedemeyer, a planner with the Anne Arundel County
Depertment of Planning & Code Enforcement, having responsibility
for review of the Subdivision (T1. 117) stated that internal
parking drive aisles are not roads or streets as those terms are
defined, but are merely considered part of the parking lot as a
drive aisle, and no sidewalks are reqﬁired for such private drive
aisles, all of which has been the consistent position taken by the
Department of Planning & Code Enforcement. He further tesﬁified
that even though private drive aisles were called private lanes on
the Subdivision Plats, they are still drive aisles. (T1. 148)
The Subdivision plats indicate the extension of the existing
public Woods Landing Drive, 60 feet in width, being extended into
the Subdivision and termihating in a cul-de-sac. = (Pet. Ex. 31)

The unrefuted testimony of the County planner and the Developer's

engineer was that designations on the Subdivision Plat of private




. lanes were not intended to be nor were considered to be streets,
but were private drive aisles, from which a vehicle can make an
unobstructed left or right turn into a parking court. Because the
privatg lanes were not streets, there were no Code requirement;
applicable to width and/oflsidewalks. The 1957 Anne Arundel County
Code,' (the "Regulations") Chapter 32, Section 32-1, defines a
street as "[A] right-of-way at least 40-feet wide which provides
primary access to abutting properties." Woods Landing Drive is a
street, at least 40-feet wide and provides primary access to the
abutting properties, which are served by private drive aisles.
The Board concluded from the unrefuted testimony of the County
planner and the Developer's engineer that the private lanes shown
on the Subdivision Plats were not streets. That is a finding of
fact, and not a conclusion of law. As such, this Court must employ
the differential fairly debateable test, and may not substitute its
judgment for that of the-Board.. See Mortimer and Gray, supra.
Assuming, arguendo, that the private lanes were streets, Code,
Sec. 32-24(b) provides that "[P]roposed streets shall be extended

to the boundary lines of the tract to be subdivided, . . . unless,

in the opinion of the planning & zoning commission, such extension

is not necessary or desirable for the coordination of the lavout of

the subdivision. - ." (emphasis added). As a matter of fact, there

' All subsequent references in this Memorandum to the 1957

Anne Arundel County Code will use the short form citation "Code."
The Code was submitted as Pet. Ex. 23, and Appellants/Protestants
have appended a copy thereof to their Memorandum filed with the
Court.




was no testimony that private lanes would not adequately serve the
Subdivision and function properly.
B. Did The Board Of Appeals Err When It Decided That
The 8Subdivision Did Not Violate The State Critical
Areas Impervious Surface Limitation?

The registereq professional engineer for the Developer,
qualified as an expert witness, testified that the Subdivision
Plats do not exceed the 15% sState Critical Area's impervious
surface limitation. (T1. 197) He also testified that the
impervious areas are shown on sediment control and grading plans
("Development Plans"); and are conceptual plans, and frequently
change throughout the development proéess. If such Development
Plans change to increase impervious area in one area, to comply
with the applicable law, other impervious areas must be decreased.
Changes frequently are necessary to meet field conditions or
changes desired in the development process. (T1. 198)

Regina Esslinger, the Chief of Project Evaluation Director of
the Chesapeake Bay Critical Areas Commission (T2. 64). testified
that the Development Plans which she reviewed complied with the 15%
impervious surface limitation,requirements (T2. 65). She testified
that the Development Plans'were submitted to her by the County (T2,
69) and that the Critical Areas Commission recommended approval
(T2. 70).

Penny Chalkley, the environmental reviewer for the Department

of Planning & Code Enforcement (T2. 152) testified that she




reviewed the Developer's engineers' calculations and approved them.

(T2. 153 and 154).

The Developer had the latest Development Plans reviewed by an

v

independent expert. Edward L. Lowman, a registered professional
engineer and a professional land surveyor, and qualified as an
expert in those fields (T2. 164), testified that he reviewed the
amended Development Plan (Prot.Ex.,T2.166) which substituted a
"straight curb" for a "rolled curb" (T2. 166) which would reduce
impervious area by approximately 5,000 square feet (T2. 168). He
found as a matter of fact that by utilizing the straight curb, the
impervious area of the Subdivision was 14.96% as contrasted with
the 14.97% testified to by the Developer's principal civil
engineer. (T2. 169) Mr. Lowman confirmed the testimony of Mr.
Werner that Development Plans ére always subject to change, and if
impervious areas increase slightly in one portion of the
Subdivision, they would have to be matched by a corresponding
decrease to stay within the 15% impervious requirement. (T2. 172)

Mr. Lowman further testified that during the time that the
Development Plans were formulated, the County considered rolled
curb as having the same impervious cerfage as straight curb (T2.
192), which interpretation was changed. He testified that the
revised Development Plans, under any interpretation, contained less
than 15% impervious coverage (T2. 193) The only testimony to the
contrary was from William Craig, a surveyor employed by the
Protestants, who was not qualified as a professional land surveyor,

but was qualified as a property line surveyor. (T2. 73) His
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calculations applicable to the original Development Plans indicated

that the 15% impervious limitation was exceeded by 4,359 square
feet (Tz. 80) He had reviewed the original Development Plans
(Prot. Ex. 2), but only had 15 minutes to review the revised
Development Plans (T2. 84). He testified there was no substantive
or substantial difference between the original Development Plans
and the revised Developmenﬁ Plans (T2. 95 and 96), although he did
not actually measure the revised Development Plans (T2. 101).
Whether the Development Plans filed in conjunction with a
Subdivision demonstrate compliance with a 15% impervious area
limitation, is a question of fact. The undisputed and unrefuted
testimony is that while the Subdivision Plats had not changed) the
supporting Development Plans had been modified to reflect a change
in the County's policy regarding "rolled curbs" as cdmpared to
"straight curbs." When the original Development Plans for the
Subdivision were formulated, the County considered rolled curbs to
have the same impervious area as straight curbs. When that
interpretation subsequently was changed, the Development Plans were
modified to reflect straight curbs in the lieu of rolled curbs.
Mr. Lowman, an independent professional engineer and
professional land surveyor, and qualified as an expert in both
disciplines, testified that the revised Development Plans,
utilizing straight curbs, did not exceed the 15% impervious
coverage limitation. The only testimony td the contrary came from
Mr. Craig, a property line surveyor, who candidly admitted that he

had only reviewed the revised Development Plans for 15 minutes, and




had not made actual measurements of the revised Development Plans.
Predicated upon all of the testimony, the Board found that as
a matter of fact, the Subdivision and the supporting Development
Plans met the 15% impervious limitation requirements. Thereforét
this Court must employ the fairly debatable test, and may not
substitute its judgment for that of the Board. See Mortimer and
Gray, supra.

c. Did The Board Of Appeals Err By Not Deciding That
The subdivision Vioclates The State Critical Areas
Law Due To The Submittal Of Plans To And Review By

The Critical Areas Commissions?
Protestants complain that the revised Development Plans (which
merely decreased impervious coverage by substituting straight curbs
for rolled curbs) violates Section 8-1811, Natural Resources

Article, Md. Code Annotated. Protestants are incorrect.

Section 8-1811(b) states that: "The Commission shall adopt

regulations identifying most classes of applications for project
approval of which the Commission wishes to receive notice."™ And
(b) (2) states: ". . .[a)n applicant for project approval or the
local agency authorized to grant project approval on an application
in any of the identified classes shall send to the Commission in
accordance with the regulations and any other instructions of the
Commission, a copy of every pending or new épplication for approval
that is in any of the identified classes."

There is no testimony or evidence before the Board that the

revision of a Development Plan (resulting only in the decrease of




impervious area by substituting one type of curb construction for
another) is within "those classes of applications for project
approval of which the Commission wishes to receive notice." .

Furthermore, the revised Development Plans were not a "new
application for approval" in any event, but merely were revised
plans showing less impervious area than the originai plan which had
been reviewed and approved by the Chesapeake Bay Critical Areas
Commission. Assuming, arguendo, that the revisea Development Plans
needed to be reviewed by the Critical Areas Commission, Protestants
allege that they were not received or reviewed by the Critical
Areas Commission, by improperly stating that Regina Esslinger
- "testified that the Critical Areas Commission did not receive or
review the final Development Plan." ~ (Appellants/Protestants
Memorandum p. 12). Ms. Esslinger testified that she reviewed the
'original Development Plan, among other things, and found that the
Subdivision complied with all requirements. (T2. 66) She was
never asked whether she reviewed the revised Development Plans or
whether a review even was necessary when the only change was a

decrease in impervious area.

Ms. Esslinger testified immediately prior to William Craig

(the property 1line surveyor employed by Protestants), and was
present during the testimony of William Craig, the County planner,
the County environmental reviewer and Mr. Lowman, the independent
professional civil engineer and professional land surveyor. At no
time did Ms. Esslinger indicate that the Critical Area Commission

did not approve the Development Plans. The Protestants have




misstated the testimony of Ms. Esslinger and have improperly
characterized her testimony. The Board of Appeals' approval of the
Subdivision infers that they found as a matter of fact that al}
required applications had been submitted to the Critical Areas
Commission. Therefore, this Court must employ the differential
fairly debatable test, and may not substitute its judgment for that

of the Board. See Mortimer and Gray, supra.

D. Did The Board Of Appeals Err By Allowing The

Subdivision Name Of Woods Landing, Sectiqn Two To
Be Used?

The Regulations provide that the name of the subdivision
"(s]lhall not duplicate or closely approximate the name of any other
subdivision in the county." (Emphasis added). (Pet. Ex. 23, and
Code Sec. 32-41B). The original plat of Woods Landing, Section One
(Pet. Ex. 29), refers to numerous areas "not included in Section
One," "reserve parcel for future development," and "NOT APPROVED AS
PART OF THIS PLAT." These areas are contiguous with Section One
Recreation Area directly across Woods Landing Drive from houses in
Section One. It is obv1ous that the Sectlon One Plats contemplated
further subd1v151on of contiguous property, to be designed as
Section Two. There would be no need to utilize the designation of
"Section One" if there were going to be but one section. The use
of the designation "Section Two, Woods Landing” does not violate
the prohibition against using the lsame name of any other
subdivision, as Section Two is part of the §gg§ subdivision as

Section One.




Protestants claim that a Declaration of Easement (Prot. Ex. 1)
mandates that Section Two must change its name, as Section Tto
would not be developed in common with Section One. It is not

.
uncommon for two different sections of the same subdivision to be
developed by different developers and with different housing types.
If it had been the intention of the parties_to the Declaration of
Easement that the name of Section Two, Woods Landing should be
changed, it would have been easy enough to have provided such a
requirement. Protestants incorrectly read into the Declaration of
Easement non-existing provisions.

The Board found as a matter of fact that Section One and
Section Two were not two separate subdivisions, but merely are two
separate sections of the same subdivision. Therefore, this Court
must employ the differential fairly debateable test, and may not
substitute its judgment for that of the Board. See Mortimer and
Gray, supra.

E. Do The Appellants Have The Necessary Standing To
File This Appeallwith Regard To Issues A, B, and C?

Protestants do not have the requlred standlng to maintain an
appeal to the Courts regarding alleged deficiencies in private
roads, private sidewalks and alleged deficiencies in impervious
surface limitations.

Assuming, arguendo, that there are such deficiencies, there
was no testimony whatsoever before the Board that the Protestants
would have the right to use private drives and private walkways

located in Section Two. There was no testimony whatsoever before
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the Board that the 32/100 of one percent of alleged excess

impervious area would be injurious to the Protestants, or at least

injurious to them differently than the public generally.

R4

A person may properly be a party before the Board hearing, but

not be aggrieved for purposes of standing to bring an action for
judicial review. The most recent decision succinctly summarizing

more than 30 years of standing issues is Sugarloaf Citizen's Ass'n,

et al. v. Department of Environment, et al., 344 Md. 271, 686 A.2d

605 (1996) wherein the Court held:

[1] The cases in this Court, . . . recognize a distinction
between standing to be a party to an administrative proceeding
and standing to bring an action in court for judicial review
of an administrative decision. Thus, a person may properly be
a party at an agency hearing under Maryland's "relatively
lenient standards" for administrative standing but may not
have standing in court to challenge an adverse agency
decision. Maryland-Nat'l v. Smith, 333 Md. 3, 11, 633 A.2d
855, 859 (1993). See Medical Waste v. Maryland Waste, 327 Md.
596, 611-614, 612 A.2d 241, 248-250 (1992) (organization was
a party at the administrative proceeding but lacked standing
to maintain a judicial review action.) Supra, at p. 613.

[2) While the term "aggrieved" is not defined in the
Administrative Procedure Act, we have held that the statutory
requirement that a party be "'aggrieved' mirrors general
common law standing principles applicable to judicial review
of administrative decisions." Medical Waste v. Marvland
Waste, supra, 327 Md. at 611 n. 9, 612 A.2d at 248-249 n. 9;
Bryniarski v. Montgomery Co., 247 Md. 137, 143-146, 230 aA.2d
289, 294-295 (1967). Accordingly, in order to be "aggrieved"
for purposes of judicial review, a person ordinarily must have
an interest "'such that he is personally and  specifically
affected in a way different from ... the public generally.'"
Medical Waste v. Maryland Waste, supra, 327 Md. at 611 n. 9,
612 A.2d at 248-249 n. 9, quoting Bryniarski v. Montgomery
Co., supra, 247 Md. at 144, 230 A.2d at 294. See Marvyland-
Nat'l v. Smith, supra, 333 Md. at 11, 633 A.2d at 859;
Abramson v. Montgomery County, 328 Md. 721-733, 616 A.2d 894,
900 (1992); DuBay v. Crane, 240 Md. 180, 185, 213 A.2d 487,
489-490 (1965) ("the [administrative] decision must not only
affect a matter in which the protestant has a specific

[




interest or property right but his interest therein must be

such that he is personally and specially affected in a way

different from ... the public generally"). Supra, at p. 614.

The Anne Arundel County Charter, Sec. 604, provides that
persons aggrieved by the decision of the Board may appeal sucg
decision to the.Circuit Court of Anne Arundel County. Protestants
presented no evidence that the approval of the Subdivision would be
injurious to them, or when be injurious to them personally and
specially in a way different from the publié generally.

Iv. CONCLUSION

The Subdivision satisfies the requirements of the Requlations.
The Board made findings of fact, predicated upon substantial
evidence. The Protestants do not have the required standing to
file an appeal regarding all issues.raised_(with the possible
exception of their challenge to the use of the name "Section 2,
Woods Landing"). With regard to Protestants' challenge to the use
of the Subdivision name, Protestants' allegétions are incorrect
both as a matter of fact and law.

Therefore, Woods Landing II Joint Venture respectfully
requests the Court to uphold the Opinion of the County Board of
Appeals for Anne Arundel County, Maryland, and to deny the within
appeal to this Court.

Respectfully submitted,

BLUMENTHAL, DELAVAN & WILLI
C /]

Harry C. Blg%gﬁhhal "

170 Jennifer R, Suite 240
Annapolis, MD 21401

ahll
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DAL

IN THE CIRCUIT COURT OF MARYLAND
FOR ANNE ARUNDEL COUNTY

WOODS LANDING COMMUNITY *
SERVICE ASSOCIATION, et al.

Appellants, .
* 1}
V.
_ * Case No. C-97-36904.AA
ANNE ARUNDEL COUNTY
. BOARD OF APPEALS *
Appellee. *
ok * * * * * * * * * * * *

MEMORANDUM IN SUPPORT OF APPEAL

Appellants, Woods Landing Community Seryice Association, Iﬁc., Howard and

Pamela Hale and Albert and Betsy Kulle '(collectively "Woods Landing"), by their attorneys,

Richard A. DeTar and Miles & Stockbridge, P.C., hereby submit this Memorandum In
Support Of Appeal pursuant to Rule 7-207.

I. INTRODUCTION

On or about May 17, 1996, the Anne Arundel County Department of Planning and |

Code Enforcement (“PACE”) .tlgranted final site plan and subdivision approval for

Subdivision No. 73-519, Project No. 95-221, Woods Landing, Section 2, Plats 1 through 4,

| consisting of 114 townhouse lots on 31.16 acres (hereinafter the “Subdivision” or the

“Developer”). (T.2 at 133 & Prot. Ex. 2 at p.1).! Pursuant to Woods Landing’s appeal of

' Throughout this Memorandum, references to the transcript of the hearings before the Board of Appeals
arc indicated by usc of the letter “T. 17 for the testimony heard on November 13, 1996 and “T.2” for testimony
: (continucd...)
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- PACE’s ruling, and after two (2) days of testimony on November 13 and November 14, 199.'7\;\,
| and submission of briefs, in a Memorandum of Opinion dated March 17, 1997, the Anne
| Arundel County Board of Appeals (the “Board. of Appeals”) affirmed PACE’s ruling,
effectively granting approval of the Subdivision. The Memorandum of Opinion has\ been
" made a part of the record and is referred to herein as the “Decision”. This Appeal is from the
Board of Appeals’ Decision. .

- The Proposed Subdivision is situated in the Critical Areas and is therefore subject to
 the Critical Areas laws and regulations.
II. ISSUES ON APPEAL
AL Whether the Board of Appeals erred as a matter of law when it decided that the 1957
Subdivision Regulations do not require the Developer to provide sidewalks within the
Subdivision? |
B. Whether the Board of Appeals erred as a matter of law when it decided that the 1957
SubdivisioQ_.B_egulaﬁons do not require the Developer to provide roads thirty-four feet
(34") irlil.llength within the Subdivision?
C. Assuming érguendo that the 1957 Regulations require sidewalks and roads thirty-four
| feet (34') m width, whether the Subdivision violates the State Critical Areas

impervious surface limitation?

'(...continucd) :
heard on November 14, 1996, followed by the page number(s) on which the fact(s) cited appear. References to
the Exhibits introduccd into cvidence before the Board of Appcals arc as follows: (1) “Pet. Ex.” for exhibits
introduced by the Developer, and labeled by the Board of Appcals as “Petitioner;” (2) “Prot. Ex.” for Exhibits
introduccd by Woods Landing. ct. al.. and labeled by the Board of Appcals as “Protestants;” and (3) “C. Ex. __ ”
for exhibits introduced by PACE. and labeled by the Board of Appeals as “County.”
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D.  Whether the Board of Appeals approval of the final Subdivision plans violates the
Crmcal Areas law because the Critical Areas Commission was not provided with a
set of the final Subdrvision plans for review?

E. Whether the Board of Appeals erred as a matter of law by permitting the Developer
to duplicate or approximate the Wood Landing name for the Subdivision? |

1. ARGUMENT

The Developer, the Board of Appeals and even Woods Landing agree that the
proposed Subdivision is not subject to the regulations contained in the current Anne Arundel
County Code, Article 26, Subdivisions ("Current Code").? Rather, because (among other
; reasons) the De\reloper’s preliminary plan approval was filed within fifty (50) working days
of the effective date of Bill 23-94 (Pet. Ex. 1 and 19),and prelirninary plan approval was
obtained on August 6, 1984 (Pet. Ex. 2), the controlling local regulations are set forth in the
1957 Anne Arundel County Code (the “1957 Regulations™) governing subdivisions. A true
- and correct copy of the 1957 Regulations (App. Ex. 23) is attached hereto for the -:j
convenience of the Court as Exhibit A.
Although it is now acknowledged by all that-the 1957 Regulations apply tol the
| Proposed Subdivision, it was not designed, nor was it evaluated by PACE, for compliance

~ with the 1957 Regulations.’ Because of this, not surprisingly, the Subdivision fails to satisfy

? Woods Landing filed this appcal It is not appcaling the Board of Appeals' Decision that the 1957
Regulations govern this proposed Subdivision. Because no cross appeal was filed, this particular issuc is not
before the Circuit Court.

* Indeed, Mark Wedemyer testified that PACE evaluated and approved the Subdivision for compliance
(continucd...)
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* the requirements set forth in the 1957 Regulations.

A. The Proposed Subdivision Fails To Comply With The
' Sidewalk Requirement

Section 32-35 of the 1957 Regulations, Sidewalks, states "[s]idewalks shall be placed

- on one or both sides of every street, when required in Section 32-27 of this Code.” See

Exhibit A at page 832. Section 32-27, Minimum Pavement Widths and Road Construction,
~primarily explains the required pavement width for road construction in subdivisions |
_' consisting of various lot sizes. It also provides for sidewalks.

The required width of pavement for the streets .and the fequirement for sidewalks in
. Section 32-27 increases commensurate with an increase in the density of development within
a subdivision. Id. This is, of course, a logical proposition because the more people there are
within a subdivision, the greater the safety need for wide streets and sidewalks.
Sub-paragraphs (a) and (b) within Section 32-27 pertain to subdivisions consisting of
| larger lots (i.e., less density) than that proposed for the Subdivision. Based upon the average .
lot sizes within the proposed Subdivision, subparagraph (c) of Section 32-27 would provide
the applicable specifications for streets and sidewalks, except (as conceded by the Developer

at page 2 of its Reply Brief submitted to the Board of Appeals) this proposed Subdivision -

*(...continucd)
with the Current Code. (T.2 at 138). The Devcloper apparently notified PACE of its view that the 1957

Regulations govern the proposed Subdivision only days before the hearings before the Board of Appcals in -
November, 1996.

" Petitioner’s Exhibit 2 is the development plan approved by PACE on May 17, l99g Petitioner’s
Exhibit 8 is a rcviscd development plan which was submitted to PACE after it had approved thé Subdivision.
Significantly. the Critical Arcas Commission was ncver provided with a copy of the revised development plan
(Pet. Ex. 8). and thercfore never reviewed or approved it.
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falls within the classification of a "Group House Area™ within Section 32-27 (d) - - which

i 1s excepted out of subparagraph (c). .

Subparagraph (d) of Section 32-27 expressly addresses the street width and sidewalk

: specifications for a Group House subdivision. Subparagraph (d) states that sidewalks must

3

- be provided “. . . as required in paragraph (c) of this Section.” Referring back to

subparagraph (c) of Section 32-27, it states:

Sidewalks a minimum of four feet width to be of concrete, not less than
four inches thick.

. In sum, Sections 32-35 and 32-27(c) and (d), when read together, require the Developer to

provide sidewalks four feet in width throughout the proposed Subdivision.® There is no

. ambiguity here. Sidewalks are required for a Group House development.

With the exception of a limited sidewalk running along Woods Landing Drive, there .

.1 are no paved sidewalks in the Proposed Subdivision. [See Prot. Ex. 2 and 8]. Sidewalks are :

| necessary to provide safe travel for the residents throughout the community. It is inevitable

that children who reside in the Subdivision will ride théir bikes and skateboards within the |

. neighborhood. The residents will go for walks or jog. In the absence of sidewalks, the only
- place for the children to ride their bikes and for the residents to walk is on the roads along

- with vehicular traffic. There are no street lights so pedestrians may not even be seen on the

 streets after dark.

* See also the Board of Appceals' Decision at page 6. The Subdivision falls within the classification of
a Group House arca becausc it will consist of townhouses. Id.

¢ Onc can imaginc what paved sidewalks four fect (4') wide will do to the impervious surface of the

* Subdivision, which is discusscd below.
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Rather than sidewalks, the Proposed Subdivision calls for a network of pathways
covered with mulch. (T.1 at 86-88). It is unrealistic to expect that either the children or the
residents will choose to walk, bike or skate over the mulch, rather than pavement. In fact, the
Anne Arundel County Department of Recreation and Parks initially recommended denial of
this Subdivision solely because there are no sidewalks. Brian J. Woodward, Chief of

- Environmental Programs and Facilities for this Department, wrote to Lori Allen, the Project
| Manager at PACE, concerning the proposed Subdivision, as follows:
We continue to believe that since the recreation area is so far removed
from the subdivision, that a sidewalk on both sides of the road are
necessary in order to provide safe, useable access for the residents.
(emphasis added).
+ (Prot. Ex. 11). While common sense and safe development and planning practices demand

sidewalks, the 1957 Regulations require it.

B. The Width of Roads In the Subdivision Violates The 1957
Regulations

Section 32-27(d) of the 1957 Regulations provides that for Group House Areas, roads ;
.;.-shall be “thirty-four feet [in] width plus curbs and sidewalks.” (emphasis added). It is
undisputed that the width of the so-called private lanes within the proposed Subdivision are
twenty-six feet. The width of roads within the Subdivision is eight feet less than that Which '
| is required under the 1957 Regulations.”

The Developer will nol doubt reiterate its semantic and artificial argument that there

are no streets or roads within its Subdivision; there are merely “private lanes”. The definition

7 As discussed below, 'if the Subdivision were made to comply with the 1957 Regulations, it would
violate the Critical Arca impervious surface limitation.
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of a street in Section 32-1 of the 1957 Regulations, however, does not require that it be

“publicly owned. Streets are defined only as a right-of-way which provides primary access

to abutting properties. (Exh. A at page 812). It cannot reasonably be disputed that the so-

| called private lanes and the adjoining curbs and mulched paths are right-of-ways fgr the
residents which provide primary access to abutting properties within the proposed
Subdivision, and therefore constitute streets under the 1957 Regulations.

It 1s also noteworthy that the Developer’s plans are replete withlreferences to its
“private roads”. (App. Ex. 31 A-D and 34). Indeed, the Developer’s plans even explain the
construction of each “typical private road section” in the Subdivision on page 2 of the
development plans (Prot.. Ex. 2 and 8). Is a road analogous to a street or is this phraseology

also intended to identify a parking court?

It defies common sense for the Developer to argue that the pavement within the
Subdivision which is intended for travel by automqbiles does not constitute a road or street
for purposes of application of the 1957 Regulations. If this were the case, the County would .a
be powerless to impose any restrictions on private roads within any subdivision being 'x
.' developed in Anne Arundel County. This is not the County’s interpretation of the Code
because it routinely requires proposed subdivisions, including this proposed Subdivision, to |
comply with road width, layout and materials specifications set forth under the Current Code
and i the Design Manual. It must do so because the County is required to provide essential

government services to subdivisions which contain private roads.®

* Onc of Woods Landing’s grounds for appcal is that it was inappropriate for the Board of Appcals to
(continucd...)
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of a street in Section 32-1 of the 1957 Regulations, however, does not re.quire that it be
publicly owned. Streets are defined only as a right-of-way which provides primary access
to abutting properties. (Exh. A at page 812). It cannot reasonably be disputed that the so-
called private lanes and the adjoining curbs and mulched paths are right-of-ways fgr the
residents which provide primary access to abutting properties within the pro'poéed
Subdivision, and therefore constitute streets under the 1957 Regulations.
It is also noteworthy that the Developer’s plans are replete with references to its

“private roads”. (App. Ex. 31 A-D and 34). Indeed, the Developer’s plans even explain the
_construction of each “typical private road section” in the Subdivision on page 2 of the
| development plans (Prot.. Ex. 2 and 8). Is a road analogous to a street or is this phraseology
also inteﬁded to 1dentify a parking court?
‘ It defies common sense for the Developer to argue that the pavement within tﬁe
Subdivision which is intended for travel by automobiles does not constitute a road or street
for purposes of application of the 1957 Regulations. If this were the case, the County would ‘,,
;be powerless to impose any restrictions on private roads within any subdivision being
developed in Anne Arundel County. This is not the County’s interpretation of the Code
because it routinely requires proposed subdivisions, including this proposed Subdivision, to

comply with road width, layout and materials specifications set forth under the Current Code

and in the Design Manual. It must do so because the County is required to provide essential
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government services to subdivisions which contain private roads.®

At page 2 of the Developer’s Reply Brief, subnﬁtted to the Board of Appeals, it
contends that there are no road requirements or sidewalk requirements applicable to Group
House Areas because paragraph (d) of Section 32-27 is merely a sub-category pnder
“Alternative 2" within Section 32-27. Although the Board of Appeals did not speciﬁcélly
‘address this issue, it necessarily must have agreed with the Developer to reach its Decision.

This position is untenable. Focusing on the substantive paragraphs within Section 32-
27, it consists of substantive paragraphs (a) through (g), which obviously includes paragraph

(d). Paragraphs (a) through (d) are broken down as follows:

Paragraph (a) pertains to road width and sidewalk requirements for
subdivisions where the minimum lot size is 15,000 square feet;

Paragraph (b) pertains to road width and sidewalk requirements for-
subdivisions where the minimum lot size is 11,250 square feet;

Paragraph (c) pertains to road width and sidewalk requirements for
subdivisions with a density greater than (a) and (b), except for those
consisting of Group House Areas, General Apartment Areas and
thoroughfares; and .

Paragraph (d) pertains to road width and sidewalk requirements for
subdivistons consisting of Group House and General Apartment Areas,
which were excepted out of the general catch-all provision of sub-
paragraph (c) because of the increased density of development involved
with Group Houses and Apartments. - :

¥ One of Woods Landing’s grounds for appeal is that it was mappropriate for the Board of Appeals to
grant approval of this subdivision pursuant to the 1957 Regulations without any analysis from the local revicwing
authority. PACE has never cvaluated the proposed Subdivision for compliance with the 1957 Regulations. For
this reason, there is no evidence in the reeord that PACE ignored the road width and sidewalk requirements of
the 1957 Regulations merely because the roads within the Proposed Subdivision are private. On the contrary, the
only evidence in the record is that (mistakenly believing the Current Regulations apply) PACE required the
Developer to comply with the road requircments and safety standards sct forth in the Current Regulations (i.e.,
26' width ctc.) although its roads are private. (T.2 at 119-120). :
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It is clear that paragraph (d) pertaining to “Group House Areas” is a sub-category of
“Alternative 2.” Both Alternative 1 and Alternative 2 are listed under paragraph (c) as an
Opﬁéﬁal method for the material base construction of roads which varies from the specific
criteria for construction of roads that is set forth in‘paragraphs (a), (b) and (c). Moreover,
there are no sub-paragraphs (a), (b) or (c) within Alternative 2. Furthermore, if paragraph
(d) is a sub-heading under Alternative 2, then Section 32-27 is missing the substantive
| paragraph (d) in between paragraphs (c) and (e). In short, the Developer was desperéte when
it made this argument.

The Developer is then left only with its argument that Section 32-27 does not apply
- to the proposed Subdivision because there are no streets or roads in this Subdivision, there
are merely “parking courts.” This argument is dealt with above. Moreover, whether the -
:; Developer names the internal network of pavement for vehicular travel within the .

9% ¢¢

* Subdivision as a “street, road,” “lane,” “parking court,” or something else, sidewalks are
needed and required so that pedestrians are provided with a safe passage of travel. There is .4
" no sidewalks except in Section 32-27 for this unique situation where the Developer has |

elected to install parking courts with private lanes instead of streets.

C. Impervious Surface

Section 8-1808.3(b)(1), Impervious Surface 'Limitations, of the Natural Resources
article, Maryland Code Annotated, states “. . . man-made impervious surfaces are limited to
15% of a parcel or lot.” Compliance with this State law pertaining to impervious surface

limitations is an issue which has been hotly contested by the parties for several years. In its
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Decision, the Board of Appeals ruled that the Developer must comply with the Critical Areas
laws. See the Decision at page 7.° .

It is nothing short of incredib1¢ that the Developer continues to assert that it is not
subject to the State's fifteen percent (15%) impervioué surface statute. This very issu? was
considered by Judge Lawrence H. Rushworth of the Circuit Court of Anne Arundel Couﬁty
in Civil No. C93-2133-AA, an appeal from a Board of Appeals decision involving a prior
final plan approval for this Subdivision. In that case, Judge Rushworth reversed the Board
of Appeals prior approval and ruled as follows:

ORDERED, that any subsequent plan from The Developer Joint
Venture for development be required to comply strictly with
Maryland’s critical area criteria and law; and further
ORDERED, that any subsequent plan from The Developer Joint
Venture for development be required to comply strictly with Md. Code
Ann., Nat. Res., Section 8-1803.3 (1990).
| [County Ex. 1, p. 24].
The evidence is uncontroverted that.the Developer will substantially exceed the fifteen
percent (15%) impervious surface limitation if it is compelled to comply with the 1957
- Regulations relating to four feet (4') paved sidewalks and paved streets thirty-four feet (34')
| iﬁ width. Indeed, during their cross-examination, one of the Developer’s engineering expert,
Edward Lowman, conceded that if sidewalks four feet n .widt}.1 are required in the

Subdivision, it would exceed the fifteen percent (15%) impervious surface limitation.(T.2

at 189). See also Woods Landings’ expert’s testimony, T.2 at 89. Mr. Lowman also

? The Developer did not file a cross-appeal. This issuc is therefore fully and finally adjudicated.

6
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- conceded that if the width of the private roads within the Subdivision are required to be
twenty-eight feet (28'), rather than as designed in the Developer’s plans at a width ofstwenty-
six feet (26"), the Subdivision will exceed the fifteen feet (15%) impervious surface
limitation. Id.'® See also T.2 at 105. ‘

The required width for paved sidewalks and streets in the 1957 Régulations and the
impervious surface limitation pose an irreconcilable conflict for The Developer. It cannot
simply amend its plans to include sidewalks four feet in width and thirty-four feet wide roads
because to do so would cause the Subdivision to dramatically exceed the 15% impervious
surface limitation. It will have to revise the entire Subdivision plan to reduce man-made
impervious surface in other Areas (i.e., reduce the density of development) to allow for the

_ required sidewalks and roads.

D.  The Revised Plan Was Not Received Or Reviewed By
The Critical Areas Commission As Required By
Statute
The Board of Appeals’ Decision approved the Developer’s revised so-called final
development plan (Prot. Ex. 8) which was submitted to PACE after its approval on May 17,

19L9//Q.-Although arevised development plan may have been submitted to PACE, the Critical

Areas Commission did not receive, and obviously did not evaluate, the revised development

' Pursuant to the 1957 Regulations, road width for Group House Areas is required to be thirty four feet
(34"). During the hearing, however, counsel for Woods Landing asked the Developer's experts what the impaet
to impervious surface would be if roads were twenty-eight feet (28") in width (rather than thirty-four feet (34')
- in width) because after a cursory review of Section 32-27 the undersigned counsel believed that subparagraph
32-27(e) applied to this Subdivision. Now that the Developer has eorrectly pointed out that the Subdivision
constitutes a “Group House Areas™, it is apparent that subparagraph 32-27(d), which requires streets thirty-four
feet in width, applies. '
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plan. Regina Eslinger, the environmental plannér from the Critical Areas Commission
reSponsible for receiving and reviewing plans for coﬁlpliance with the Critical Areas laws
and regulations, testified that the Critical Areas Commission did not receive or review the
final development plan (i.e., Prot. Ex. 8) which the Board of Appeals ruled is a valid and
enforceable plan. (T.2 at 64-65 & Prot. Ex. 6).

Section 8-1811 of the Natural Resources Article, Md. Code Annotated, provides that
~ “a project appr;)val - . . may not be granted unless the project approval is consistent and
complies with the Program.” To that end, “the local agency authorized to grant project
_approval . . . shall send to the [Critical Areas] Commission . . . a copy of every pending or
~new application for approval” after which the Commission must “send written notice of
- receipt to the applicant and to the local approving authority.” While the statute requires
" - nothing more than this: | |
The ldcal approving authority may not process an application. . . until
the local approving authority has received notice of receipt from the
Commission, and any action of the local approving authority in
violation of this paragraph shall be void. (Emphasis added).

Id. The revised so-called final development plan, containing material changes, was not

. submitted to the Critical Areas Commission."" This violates the notice requirement of Section

"' It can not be disputed that the revised plan (App. Ex. 8) contained changes matcrial to the outcome
because in its Decision the Board of Appcals expressly cxplained that it rcjected the testimony of Woods
Landing’s expert surveyor concerning the Subdivision’s violation of impervious surface limits becausc “[t]he
different curbing [in the reviscd development plan] results in a six pcrcent (6%) difference in impervious
coverage, which could account for the variation in the impcrvious surface calculations found by the Protestant’s
surveyor. Scc the Decision at page 4. In sum, the Board of Appeals rcjccted expert testimony from Woods
Landing’s surveyor or that cven ignoring the sidewalk and road width requirements of the 1957 Regulations, the
Subdivision plans cxcced impervious surface limits becausc the testimony of Woods Landing’s expert failed to
takc into considcration the changes to curb size contained in the revised Devclopment Plan.
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8-181 1(b). A development plan within the critical Areas which is approved at the county
_level but which violates statutory procedures for review by the Critical Areas Commission
| 1s void ab initio.

It is also important to note that contrary to the implication in the Board of Appeals’
Decision at page 8, neither the Critical Areas Commission or PACE confirmed through
independent calculations that the initial or revised development plan satisfy the 15%
impervious surface limitation. (T.2 at 67-69 and 153-155). These agencies simply relied upon |

 the certification of the Developer’s engineer. Until Woods Landing’s expert, William Craig,

analyzed the Subdivision plan, no one had ever tested the Developer’s assertion that it

- satisfies the fifteen percent (15%) impervious surface limitation. Significantly, at the same
! time the Developer claimed it satisfied impervious surface limits, the Developer also claims
that it does not need to comply with this state statute.

3 In summary, taking into consideration the sidewalk width of four feet and the road

width of thirty-four feet required under the 1957 Regulations, all three éxpert witnesses agree
. that this Subdivision would exceed the fifteen percent (15%) impervious surface limitation.

Even if the Developer could ignore the sidewalk and street width requirements of the 1957

" Regulations, the Subdivision plan reviewed by the Critical Areas Commission and relied

“upon by PACE to grant final plan and subdivision approval on May 17, 1996 exceeds the

15% impervious surface limitation. The revised Subdivision plan is void because it was not

sent to the Critical Areas Commission for review.
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G. The Subdivision Name

The 1957 Regulations (and the Current Regulations) prohibit use of the same name

: for a different subdivision. See Section 32-41(b) of the 1957 Regulations, Exhibit A.
Although it is conceded that at the time Woods Landing was originally developed and
platted, it was referred to as “Section 1,” and that it was then contemplated that there would
“be a Section 2 this concept was changed based upon a Declaration of Easement executed
i between Woods Landing and the Developer in 1983 and recorded in the land records of
Anne Arundel County at Book 4163, page 417. (Prot. Ex. 1). It is clear from pages 417
through 419 of the Declaration of Easement that the undeveloped property retained by the
Developer (i.e., the parcel prdposed for the Subdivision) would not be developed in common
with the land owned by Woods Landing, in return for Woods Landing’s concession that

B

certain recreational amenities within Woods Landing would be shared with the new .

1

‘ subdivision to be developed by The Developer.'? In short, the Board of Appeals finding that

l these are not separate subdivisions, but merely two separate sections of the same subdivision
s diametrically opposed to the evidence. In fact, the Board of Appeals fails to even mention,
much less reconcile, the Declaration of Easement in its Decision.

There are also meaningful reasons why Woods Landing is opposed to the use of its
"name for this proposed Subdivision. This Subdivision will be very different from Woods

‘Landing. It will not be subject to the same covenants, conditions, restrictions, assessments,

2 Consistent with this notion, the Declaration of Easement did not refer to the owners of the property
proposed for the current Subdivision as Woods Landing Section Two or any other name which is identical to or
confusingly similar to Woods Landing.
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- architectural control, rules or regulations. It does not intend to maintain the same
| architectural style or building exterior materials. The size of the units will be different than
| the size of the units in Woods Landing. The price of the units in this Subdivision will be
| different, and undoubtedly lower, than the value of the units in Woods Landing. ‘
In summary, use of Woods Landing’s name for this Subdivision will be deceptive to
consumers and will unfairly dilute the value of the Woods Landing name.
I Conclusion
This proposed Subdivision does not satisfy the requirements of the 1957 Regulations
j which calls for four feet (4') paved sidewalks and thirty-four feet (34') paved roads. If the
| Subdivision provided for the necessary sidewalks and road width; which must be imputed
~into the plans because they are fequired, the Subdivision grossly violates the impervious
surface limitatioﬁ of the State critical area law. It is abundantly clear that under these .
’ circumstances, the Board of Appeal’s approval of this Subdivision must be reversed.
, Furthermore, it is illegal for this Subdivision to use the Woods Landing name.
. It should also be noted that Wobds Landing does not co.ntend, and is not arguing, for
no development. There is no doubt that the Developer is legally entitled to build on its
property, subject to compliancc. with local fegulations and critical areas law. Woods Landing
does, however, contend that the Developer should be required to reduce the density of its
Subdivision to comply with the law. |

For the foregoing reasons, Woods Landing respectfully requests the Court to reverse

the Opinion of the Board of Appéals sustaining PACE’s ruling which granted final site plan
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* and subdivision approval for the Subdivision, and require that any subsequent plan from the
Developer for development on the property currently designated for the Subdivision be _

| required to comply strictly with the sidewalk and road width requirements of the 1957
Regulations and with Maryland’s Critical Area Criteria and law.

Respectfully submitted,

P9 . D
Richard A. DeTar
Miles & Stockbridge, P.C.
101 Bay Street
Easton, Maryland 21601
(410) 822-5280

CERTIFICATE OF SERVICE

) I HEREBY CERTIFY, that on this 20th day of June, 1997, a true and correct copy
- of the Memorandum In Support of Appeal was mailed, U.S. First Class mail, postage prepaid
to Harry C. Blumenthal, Esquire, Blumenthal & Delavan, 170 Jennifer Road, Suite 240, |
' Annapolis, Maryland 21401 and to Robert M. Pollock, Esquire, 2262 Riva Road, Annapolis,
i Maryland 21401.

[
K
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' Richard A. DeTar
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IN THE CIRCUIT COURT OF MARYLAND
FOR ANNE ARUNDEL COUNTY

WOODS LANDING COMMUNITY
SERVICE ASSOCIATION, et al.

Appellants,
V.
_ Case No. C-97-36904.AA
ANNE ARUNDEL COUNTY
BOARD OF APPEALS
Appellee.

% * * % * % * * * *

REPLY TO MEMORANDUM IN OPPOSITION TO APPEAL

Appellants, Woods Landing Cofnmunity Service Association, Inc., Howard and

- Pamela Hale and Albert and Betsy Kulle (collectively "Woods Landing"), by their attorneys,

" Richard A. DeTar and Miles & Stockbridge, P.C., hereby submit this Reply to the

i .Memorandulm in Opposition to Appeal.

The majonty of the Developer's Opposition simply raises argﬁments in response to
~ those set forth in Woods Landing's Memorandum. Weods Laﬁding does not re-argue these
_ 1ssues in its Reply, bglieving that the refinement of issues already faised 1s better left for oral
argumexjt.

' Thé Developer does, however, raise a new issue which was not argued before the
Board df Appeals and was not addressed in Woods Landing's Meﬁormdum. This 1s the 1ssue
of Woods Landing's standing to appeal. Woods Landing first points out that because this
i;sue has never been raiséd before, the Developer has waived it.

RAD2LOOY.RPY 730:97 (2:47 pm) 1




More to the substance of the issue, the Court need look no further than the lead case

| lcited by the Developer on the issue of standing. In Sugarloaf Citizens' Assn. v. Dept. of
Environment, 344 Md. 271, 686 A.2d 605, 618-619 (1996), the Court of Appeals reiterated
the long standing rule of law in Maryland that "[i]n actions for judicial revieyv of
administrative land use decisions, an adjoining, confronting or nearby property owner is
deemed, prime facie, a person aggrieved.” In Sugarloéf, the Court of Appeals cites eight (8)
 different cases spanning almost 40 years which reiterate this long established rule of law that
adjoining property owners have standing to participate in a judicial review of an
administrative land use decision. It is, to say the least, surprising that the Developer fails to
bring this fundamental rule of law to the attention of the Court.

In the instant case, Woods Landing adjoins the proposed site for development. In fact,

the Developer claims that it is all one and the same subdivision. The Hales and the Kulles

are property owners within Woods Landing,

While Woods Landing need go no further than explaining their proximity to the . ;

development, it is also noteworthy that Woods Landing's counsel argued to the Board of
Appeals that the inadequate streets would make it difficult for emergency vehicles, such as
fire trucks, to turn around. This will substantially impact residents of Woods Landing when
 a fire truck inadvertently drives into the Developer's subdivision, and has to turn around to
get to a house in Woods Landing that is on fire. The inadequate street width or so-called
private lanes will also present parking problems (i.e., minimal parking spaces and no room

for curb side parking) which will result in over-flow parking within Woods Landing. The
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inadequate street width and absence of sidewalks all contribute to the poor quality of the

neighborhood within the proposed development next to Woods Landing, which will

_" negatively affect property values for the residents of Woods Landing.

In sum, the law recognizes that adjoining and nearby property owners have standing
- to contest administrative land use decisions because there are always indirect impacts a
development has on nearby property owners.

Respectfully submitted,

p O o hE
Richard A. DeTar
Miles & Stockbridge, P.C.
101 Bay Street

Easton, Maryland 21601
(410) 822-5280

CERTIFICATE OF SERVICE

IHEREBY CERTIFY, that on this 30th day of July, 1997, a true and correct copy of
the Memorandum In Support of Appeal was mailed, U.S. First Class mail, postage prepaid
to Harry C. Blumenthal, Esquire, Blumenthal & Delavan, 170 Jennifer Road, Suite 240,
' Annapolis, Maryland 21401 and to Robert M. Pollock, Esquire, 2262 Riva Road, Annapolis,

Maryland 21401.
P8 cnN=

Ric_hard A. DeTar
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ANNE ARUNDEL COUNTY | A% st

Annapolis, Maryland
Department of Planning and Code Enforcement
Development Division
INTER-OFFICE CORRESPONDENCE
July 25, 1997

TO: Lori Allen
FROM:  Penny Chalkley 4§ &

SUBJECT: WATERS EDGE at WOODS LANDING
Revised Final P1997-165

1. I have no objection to the change in name.

2. The amended easement was recorded in Liber 7938, Folio 129. Areas originally
recorded in the first conservation easement were retained and the additional square
footage between Units 83 and 84 along Pintail was added.

The additional easement area is shown on the revised FDP and the plat.

3. Since the reforestation obligation will be satisfied using an easement on off-site
existing forest, Note #5 should be modified under Critical Area.

4. The note under Recreation Requirements regarding clearing was added after [
reviewed the previous Final plan submittal. It was not factored in previously since
- no clearing was shown for recreation. If all their clearing as shown on the FDP
minus recreation is the 28.6% indicated, then they are OK. However, the table
should be clear as to where that potential clearing falls:

28.6% or 8.43 acres as shown on FDP
With rec area of .42 acres = 8.85 or 30%

Then no one can think there is additional clearing permitted by arguing that the
18,482 sq.ft. was part of the 367,024 sq.ft. since it was not broken down.

5. Keep in mind that there can be no clearing of woody vegetation - trees, understory
trees or shrubs - for the Tot Lot unless it is part of the 18,482.

e “RECEIVED
cC: CBCAC
AG 5 1897

CHESAPEAKE BAY

,  CRITICAL AREA COMMISSION
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“). JOSESH CURRAN, JR AN : . THOMAS A. DEMING
ATTOURNEY GENERAL A v R < ! z\.\.\lhl'l:\t\ [. i\llr()g.\_ l'-;\ f...l:Nl:‘lL-\l.
- PB4 5. TYLER, 111 sy NG : COUNSEL TO SECRETARY
RAS . /
DEPUTY ATTORNEY GENERAL . - ; MARIANNE D. MASON
ol 44 ASSISTANT ATTORNEY GENERAL
DEPUTY COUNSEL
JUDITH F. PLYMYER
PAMELA D. ANDERSEN
PAMELA P. QUINN
SEAN COLEMAN
STATE OF MARYLAND SHARON B. BENZIL
MEREDITH E. GIBBS
GEORGE E.H. GAY

OFFICE OF THE ATTORNEY GENERAL OLGA M. BRUNING

EILEEN E. POWERS
STUART G. BU’PPERT. 11
DEPARTMENT OF NATURAL RESOURCES oY
TAWES STATE OFFICE BUILDING ATTORNEYS GENERAL
ANNAPOLIS, MARYLAND 21401

(410) 974- 2501
October 14, 1993

MEMORANDUM

John C. North, II,

George E. H. Gay
Assistant Attorne

RE: Woods ILanding, et al. v. Board

Oral argument in this case is set for 10/25/93 at 9:30 am in
the Anne Arundel County Circuit Court. (See attached copy of
notice). In my opinion, your attendance as an observer could have
a positive effect on the Court’s consideration of our position.
You may recall that Judge Rushworth heard our 1n]unctlon petition
in the Back Bay case. Of course, your presence is not required.

Please prov1de a copy of this memo to Sarah, Ren, Liz, Claudia
and Regina.

GEHG:gg

- g BAY
Cit SFPt%:&f“mQSK““

\ﬁ\ﬂpg AREA LU

FAX (410) 974-5206
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J. JOSEP## CURRAN, JR.
v+ ATTORNEY GENERAL

RALPH S. TYLER, III
DEPUTY ATTORNEY GENERAL

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

DEPARTMENT OF NATURAL RESOURCES
TAWES STATE OFFICE BUILDING

RECEWE@ | ANNAPO;.;fb ;»191&7121_;1;1; i 1401

May 27, 1993

s 3 98

MEMORANDUM

' \ |
S

TO: Distribution List,

FROM: George E. H. Ga
Assistant Attor

RE: Stay/Woods Landing II

THOMAS A. DEMING
ASSISTANT ATTORNEY GENERAL
COUNSEL TO SECRETARY

MARIANNE D. MASON
ASSISTANT ATTORNEY GENERAL
DEPLTY COUNSEL
JUDITH F. PLYMYER
PAMELA D. ANDERSEN
PAMELA P. QUINN
SEAN COLEMAN
SHARON B. BENZIL
MEREDITH E. GIBBS
GEORGE E.H. GAY
OLGA M. BRUNING

* EILEEN E. POWERS
STUART G. BUPPERT, 1I
JODIR. O'DAY
ASSISTANT
ATTORNEYS GENERAL

Enclosed for your information please find a copy of Harry C.
Blumenthal’s 5/25/93 letter to me regarding the above referenced
matter. If you have gquestions concerning it, please call me.

cc/w/encl.: Distribution List --
John C. North, II
Sarah J. Taylor, Ph.D.
Ren Serey
Reginia Esslinger
John Murray, Esqg.

FAX (410) 974-5206
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Parris N. Glendening Q%“&N. John R. Griffin

Governor Maryland Department of Natural Resources Secretary

Wildlife Division Ronald N. Young
P.O. Box 68 Deputy Secretary
Wye Mills, Maryland 21679
July 28, 1995

Milt McCarthy

McCarthy & Associates

14458 0ld Mili Road, Suite 201
Upper Marlboro, MD 20772

RE: FIDS Conservation; Woods Landihg IT (AA Co., tax map 40,
parcel 163)

Dear Mr. McCarthy:

Bird surveys conducted by two independent observers (David W.
Holmes, John Canoles) during 1995 indicate that Forest Interior
Dwelling Bird (FIDS) habitat, as defined in Critical Area
Guidance Paper No. 1, does not occur on the above property.
These more recent findings supersede those of Sue A. Ricciardi
during 1994. '

Consequently, no FIDS conservation measures are necessary on the
property. However, to help maintain habitat for other forest
wildlife, including migratory stopover habitat for FIDS, please
consider the following: :

(1) Minimize forest clearing to the footprint of the homes and
to that which is absolutely necessary for access roads and
parking lots.

(2) Retain as a large a contiguous block of forest as possible,
particularly along the northwest section of the parcel and
along the Little Magothy River.

(3) Avoid construction during May-August, the breeding season
for most forest nesting birds.

Retain or create wildlife corridors that maintain . :
connectivity between the remaining forest and habitats on
adjacent properties. For example, maintain forest corridors
that connect with forest habitat along the southwest and

east boundaries of the property.

Telephone:
DNR TTY for the Deaf: (410) 974-3683




Woods Landing II letter
July 28, 1995
page 2

Thank you for considering these recommendations. For additional
assistance, please feel free to contact me or James M. MccCann.

Sincerely,

W Ny Frorar—

Glenn D. Therres, Supervisor
Wildlife Diversity Program

WOODSLDG.LTR

cc: Richard A. DeTar
Ren Serey
Claudia Jones
~ James M. McCann
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Glenn D. Therres, Supervisor
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cc: Richard A. DeTar
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J. JOSEPH CURRAN, JR. : 4 > THOMAS A. DEMING
ATTORNEY GENERAL & 3 q

SSISTANT ATTORNEY GENERAL
'RALPH S. TYLER, I /; 2 NSEL TO SECRETARY
DEPUTY ATTORNEY GENERAL D. MASON

ATTORNEY GENERAL
DEPUTY COUNSEL

JUDITH F. PLYMYER
PAMELA D. ANDERSEN

- STATE OF MARYLAND

GEORGE E.H. GAY

OFFICE OF THE ATTORNEY GENERAL OLGA M. BRUNING
STUART G. BUPPERT, 11

DEPARTMENT OF NATURAL RESOURCES oY
TAWES STATE OFFICE BUILDING ATTORNEYS GENERAL
ANNAPOLIS, MARYIARD 21401
(410) 974-
February 18, 1994

MEMORANDUM

John C. North, II, Chairman
Chesapeake Bay Cri ical Area Commission

- George E. H. Gay
Assistant Attornek‘

Woods Landing II Appeal'

Enclosed please find a copy of Judge Rushworth’s 2/10/94
Memorandum of Opinion and Order. You will note that Judge Rushworth
embraced the Commission’s position in virtually every instance.
Particularly, he recognized that the Commission’s June 2, 1994
Resolution and County response thereto were determinative.

As soon as possible, I will let you know whether or not the
property owner notes an appeal from this decision. .

Enclosure (as stated)

GEHG:gg

cc: M. Mason, Esq.
D. Evans, Commissioner, w/encl.
J. Gutman, Commissioner, w/encl.

a:WoodsOp.mem
CAC-2-93

FAX (410) 9745206




In Re: * IN THE

Appeal from a Decision of the * e may et
County Board of Appeals in Case No. CIRCUIT COURT " w- i =~ '
BA-10-92A, upholding a decision * -
of the Planning and Zoning Officer

. * FOR
Woods Landing Community Association
Inc., et. at., * :
ANNE ARUNDEL COUNTY
Appellants

V. : CASE NO. C-93-2133.AA
Woods Landing No. 2 Joint Venture *
Appellee *

***********************************'*************'****'*************'

MEMORANDUM OF OPTNTON AND ORDER

This matter comes before the Court on appeal from the
decision of Anne Arundel County Board of Appeals rendered
February 19, 1993, which upheld the action of the County's
Planning and Zoning Officer in signing final subdivision plats

for section two of the Woods Landing subdivision.

STATEMENT OF FACTS

Woods Landing II Joint Venture ("Woods Landing II") owns a

31 acre parcél of real property on the Broadneck Peninsula in

Anne Arundel County. The property is adjacent to the tidal
headwaters of -the Little Magothy River. Almost all of it is
located within Anne Arundel County's Chesapeake Bay Critical

Area.
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of the Planning and Zoning Officer
| * FOR
Woods Landing Community Association
Inc., et. at., *
ANNE ARUNDEL COUNTY
Appellants *

V. * CASE NO. C-93-2133.AA
Woods Landing No. 2 Joint Venture *
Appellee *
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MEMORANDUM OF OPINION AND ORDER

This matter comes before the Court on appeal from the
decision of Anne Arundel County Board of Appeals rendered
February 19, 1993, which upheld the action of the County's
Planning and Zoning Officer in signing final subdivision plats

for section two of the Woods Landing subdivision.

STATEMENT OF FACTS

Woods Landing II Joint Venture ("Woods Landing II") owns a

31 acre pa{cel of real property on the Broadneck Peninsula in
Anne Arundel County. The property is adjacent to the tidal
headwaters of the Little Magothy River. Almost all of it is
located within Anne Arundel County's Chesapeake Bay Critical

Area.




_Woods Landing, section two, is a platﬁed subdivision of 153
large townhouse lots that are propésed to be situated on the 31
acre parcel. Access to the planned subdivision will be gained
through section one of wdods Landing, which is an existing
townhouse community that is accessed via Bay Head Road on the
north side of U.S. Route 50. The Woods Landing property is zoned
R5~-Residential, and is the subject of an approved zoning special
exceptioﬁ for townhousé developmént.

On October 26, 1983, the original subdivision plan for the

property was filed with Anne Arundel County. On August 6, 1984,

the County prelimina;ily approved it. ©On April 19, 1985, the
subdivision was included by the County on a list of subdivisions
whidh were awaiting sewer allocation, and it remained on that
list until December 1989, when the County began to process it

| again. On April 18, 1991, Woods Landing II transmitted its final
subdivision plan to the County for review.

On or about December 31, 1991, the County's Office of
Planning and Zoning granted final~site plan and subdivision
approval~for 142 residential units:oﬁ the léfge"érea of pfoperty
and 12 units on the small area. This decision was appealed by
Woods LandinglCommunity Association, Inc., Steven and Bonnie
Treat, and Albert and Betsy Kulle on January 27, 1992t
The appeal was cénsidered de novo by the_Ahne Arundel County
Board of Appeals, which conducted a public hearing on the appeal
on April 15, May 4, July 13 and August 18, 1992. Through a

written opinion dated February 19, 1993, the Board of Appeals




denied the appeal. On or about March 12, 1993, the Appellants
appealed to this Court for a review of the Board's decision. On
April 5, 1993, John C. North, II, Chairman of the Chesapeake Bay
Critical Area Commissionl("the Commission"), f£iled a Motion to

Intervene which was granted on April 26, 1993.

APPLICABLE LAW

In the early part of the 1980's, the Chesapeake Bay was in
rapid decline. 1In an attempt to "Save the Bay," the General
Assembly enasted the Chesapeake Bay Critical Area Protection
Program, Md. Code Ann., Nat. Res. § 8-1801 et seq. The purposes
of the Program are set forth in § 8-1801(b):

(1) To establish a Resource Protection Program for
the Chesapeake Bay and its tributaries by
fostering more sensitive development activity
for certain shoreline areas so as to minimize
damage to water quality and natural habitats;
and .

To implement the Resource Protection Program
on a cooperative basis between the State and
affected local governments, with local
governments establishing and implementing
their programs in a consistent and uniform
manner subject to State criteria and oversight.

To establish the cooperative local/state relationship to address

the many environmental problems it identified and to implement

the wide ranging Resource Protection Program it set uﬁ, the
General Assembly created a new Stateé agency, the Chesapeake Bay
Critical Area Commission (“Commission") and specifically assigned
responsibilities to it and to local governments. Md. Code Ann.,

Nat. Res. § 8-1807.
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Local jurisdictions were aésigned "primary responsibility
for developing and implementing a program, subject to review and
approval by the Commission." Md. Code Ann., Nat. Res. § 8-
1808(a). To set forth a:guideline for local program.development,
the Genefal Assembly enacted § 8-180%9(a), which gave each local
jurisdiction the option:

(1) To develop a critical area protection program
to control the use and development of that part
of the Chesapeake Bay Critical Area located within
its territorial limits; or
(2). Not to develop such a program.
Anne Arundel Céunty, like most local jurisdicticns, elected to
develop a program.

Anne Arundel County's local critical area program was
adopted by the Anne Arundel County Council effective August 22,
1988 via County Council Bill 49-88. As required by § 8-1809, the
Chesapeake Bay Critical Area Commission approved the.County's
local Critical Area Program before it became effective.

The local program includes specific changes to Articles 3,

21, 24, 26,.and 28 of the Anne Arundel County Code, a number of

uncodified,chénges to the County Code and a program document,

appendides And land use classification maps all of which are
incorporated into the County Code. The County Program provides a
detailed list of Critical Area application requirements and
Critical Afea environmental controls which apply to subdivision

review in the County. The County Program provides in part:




All plans for subdivisions in the Critical Area shall
conform to the criteria for the specific critical area
land use category and shall be undertaken only in
accordance with the [Critical Area environmental
controls.]. '

However, 1in the uncodifiéd portion of the County Program is a
section which, if applicable, alleviates a development's required
compliance with the exhaustive list of program provisions.
Specifically, that section provides as follows:

(3) Proposed subdivisions that were placed by the
County on the waiting list for a water or
.wastewater allocation that have complied with
the provisions of Bills No. 42-86 or 90-86 are
exempt from this Ordinance.

The County Office of Planning and Zoning relied upon this
exemption provision to approve the Woods Landing II Project. The
Board of Appeals, through its written opinion, expressed 1its
belief that it was compelled to do likewise, despite its
inclinations to the contrary:

Unfortunately, the Board concludes that 1ts hands
are tied by the exemption provisions of County
Council Bill No. 49-88. The Board may not agree
that proposed subdivisions should have been
completely exempted from the Critical Areas Program
simply because they were on the sewer allocation
waiting.list, but the Board's views in this regard
are of no consequence. The fact is that the County
Council adopted an ordinance that provided for such
an exemption. Subseguently, the State Critical
Areas Commission approved the County's program,
including the exemption provisions.

RE: An Appeal from an Administrative Decision of the Office of

Planning and Zoning, No. BA-10-92A, slip op. at 6 (Anne Arundel

County Bd. of App. February 19, 1993) (hereinafter "Board

Opinion").
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Appellants, in bringing this current appeal, suggest that
this Court's hand's are not tied, while Appellee offers that

Woods Landing II falls directly into the exemption provision

found in the County's local program. This appearing to be a case

of first impression in Maryland, the Court is now in a position
to address and resolve the substantive issues raised b§ the

parties in this matter.

STANDARD OF REVIEW

The sﬁandard of review to be applied on appeal from an
administrative agency decision depends upon the nature of the
agency finding being reviewed. The Court of Special Appeals has
set out the analysis by which a re?ieWing court_should determine
the appropriate standard:

1. First, the reviewing court must determine
whether the agency recognized and applied the
correct principles of law governing the case. The
reviewing court is not constrained to affirm the
agency where its order" is premised solely upon an
erroneous conclusion of law."[Ramsey, Scarlett]
[302 Md. at] 834, 490 A.2d4 1296. :

Once it is determined that the agency did

nots err in its determination or interpretation of
the applicable law, the reviewing court next
-examines the agency's factual findings to
determine if they are supported by substantial
evidence, i.e., by such relevant evidence as a
reasonable mind might accept as adequate to
support a conclusion. Id. At this juncture,
the Ramsey, Scarlett court reminds us that
"[1I]t is the agency's province to resolve
conflicting evidence, and, where inconsistent
inferences can be drawn from the same evidence,
it is for the agency to draw the inferences.
Id. at 835, 490 A.2d 1296.




3. Finally the reviewing Court must examine how
the agency applied the law to the facts. This of
course is a judgmental process involving a mixed
question of law and fact, and great deference must
be accorded to the agency. The test of appellate
review of -this function is "Whether, ... a

reasoning mind could reasonably have reached the
conclusion reached by the [agency], consistent
with a proper application of the [controlling

\ legal principles]." Id. at 838, 490 A.2d 1296.

Gray v. Anne Arundel County, 73 Md. App. 301, 309, 533 A.2d4 1325,

1329. The resolution of a factual guestion by a zoning authority
will not be overturned by a reviewing court unless the zoning
authority acts arbitrarily, capriciously, unreésonably, or

illegally. Montgomery County v. National Capital Realty Corgp.,

267 Md. 364, 297 A.2d4 675 (1972).

However, when the issue raised on appeal is one of law, not
fact, the standard of review differs. 1In such an instance, the
Court's scope of review is whether the action or ruling of the
zoning authority was legally correct:

Where the issue before the appellate court is
one of law, the Court's review 1s expansive,
that is, the appellate court may substitute
its judgment for that of the [administrative

~agency].

Gray v. Anne Arundel County, 73 Md. App. at 309, 533 A.2d at

1329, quoting Thames Point Associates v. Supervisor, 68 Md. App

1, 10, 509.A.2d 1207, 1211 (1986). A reviewing court.is under no
constraints in reversing an administrative decision which is
premised solely upon an erroneous conclusion of law. People's

Counsel v. Maryland Marine, 316 Md. 491, 497, 560 A.2d4 32, 34-35

(1989). However, although a court may reach its own conclusion
on a question of pure law, the decision of the Board "must be

7
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1, 10, SOS.A.Zd 1207, 1211 (1986). A reviewing court is under no
constraints in reversing an administrative decision which is
premised sclely upcn an erronecus conclusion of law. Pecple's

Counsel v. Maryland Marine, 316 Md. 491, 497, 560 A.2d4 32, 34-35

(1989). However, although a court may reach its own conclusion
on a question of pure law, the decision of the Board "must be
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upheld on judicial review if it is not based on an efror of law,
and if the [Bgard's] conclusions reasonably may be based upon the

facts proven." People's Counsel for Baltimore v. Marvland Marine

Mfg. Co., 316 Md. 491, 496-97, 560 A.2d 32, 34 (1989) (citing Ad

+ Soil, Inc. V. County Comm'rs of Queen Anne's County, 307 Md.

307, 338-39, 513 A.2d 893, 909 (1986)).

- ISSUES PRESENTED

This Court, having heard argument on both sides of this

issue, having read and considered the lengthy memoranda submitted

in support of the respective positions, and having considered all

relevant common and statutory law, finds that the following
issues are ripe for judicial determination:

I. Was Section 2 of Woods Landing exempt from the
County's Critical Area Regquirements by operation
of Section 3 of County Bill No. 49-88 at the time
the Board of Appeals rendered its decision?

If the Board of Appeals correctly determined that
Woods Landing II's application for final ,
subdivision approval was exempt from the County's
Critical Area program at the time it rendered its
decision, do subsequent actions by the Critical
Area Commission compel this Court to reverse the
Board?

III. Must Woods Landing II's Development Plan comply
' with the maximum impervious surfaces requirement
of Md. Code Ann., Nat. Res., § 8-1808.3 (1990)7

Each of these issues will be discussed, analyzed, and resolved

below.




ANALYSIS

WAS SECTION 2 OF WOODS LANDING EXEMPT FROM THE COUNTY'S

CRITICAL AREA REQUIREMENTS BY OPERATION OF SECTION 3 OF

COUNTY BILL NO. 49-88 AT THE TIME THE BOARD OF APPEALS

RENDERED ITS DECISION?

In arguing for a reversal of the decision of the Board of
Appeals, Appellant Woods Landing Community Association, Inc.,
offers, among other things, that the Seqticn 3 exemption
provision relied upon by the Planning and Zoning officer and then
the Board of Appeals to approve Woods Landing II is inconsistent
with state law and therefcre invalid. Further, the Asscciation

~asserts that when such an inconsisténcy exists, any conflict
between state and local law must be resolved in favor of the more
restrictive state law, and cites § 1-116 of the Anne Arundel

County Subdivision Ordinance in support of that position.?*

In response, Woods Landing No. 2 Joint Venture points to the

uncontroverted evidence presented at the hearing before the Board

of Appeals and how it was then and should now be applied to the
"plain language" of § 3 of Bill No. 439-88. 1In so doing, Appéllee
points out to the Court that even the witness representing the

Critical Area Commission staff testified that the County's local

Anne Arundel County Subdivision Ordinance, Conflict
With Other Law, provides:

Whenever a prov151on of this article and any other
provision of law impose overlapping or contradictory
requirements or contain restrictions coverlng the
same subject matter, the provision that is more
restrictive or imposes higher standards or
requirements shall govern.

9
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program, as it existed then, exempted the subdivision from
compliance. -

Having considered these arguments, this Court finds that
Woods Landing No. 2 J01nt Venture was exempt from the County's
Critical Area requlrements by operation of Section 3 of County
Bill No.449—88 at the time the Board of Appeals rendered its
decision. As the Board stated in its Opinion, the testimony from
the witnesses from the Office of Planning and Zoning established
that the Woods Landing No. 2 Joint Venture complied with all
appropriate fequirements in order for the exemption under Bill
49-88 to be granted. Such testimony.was unrebutted, and the
plain language of.that law as it was applied to the facts
provided for the exemption. Accordingly, the Court, on this
issue, finds that the Board of Appeals was correct in its

application of the law as it existed at the time.

II. 1IN LIGHT OF THE FACT THAT THE BOARD OF APPEALS CORRECTLY
DETERMINED THAT WOODS LANDING II's APPLICATION FOR FINAL
SUBDIVISION APPROVAL WAS EXEMPT FROM THE .COUNTY'S CRITICAL
AREA PROGRAM AT THE TIME IT RENDERED ITS DECISION, DO
SUBSEQUENT LEGAL ACTIONS BY THE CRITICAL AREA COMMISSION
COMPEL THIS COURT TO REVERSE THE BOARD?

As stated previouSly, the Board of Appeals upheld Woods
Landing II's final subdivision approval based upon ité exempt
status from the County's Critical Area Program on February 8,
1993. Subsequently, and perhaps in respohse thereto, the

Chesapeake Bay Critical Area Commission attempted to take

remedial steps to-change what it considered to be flaws in the
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County's program that conflicted with its own criteria and law.
Accordingly, this Court must determine what, if any, legal effect
the Critical Area Commission's June 2, 1993 resolution had on
Woods Landing II;s finallapproval plan.

Md. Code Ann., Nat. Res. § 8-1809 (1989), Approval and

Adoption of Program, addresses the procedural structure for

approval and adoption of all local jurisdiction critical area
programs by the Critical Area Commission. Section 8-1809(1),

Correction of clear mistakes, omissions, or conflicts with

criteria or laws, provides as follows:

(1) If the Commission determines that an adopted
program contains a clear mistake, omission,
or conflict with the criteria or law, the
Commission may: '

(i) 'Notify the local jurisdiction of the specific
deficiency; and

(ii) Request that the jurisdiction submit a proposed
program amendment or program refinement to
correct the deficiency.

(2) Within 90 days after being notified of any
deficiency under paragraph (1) of this
subsection, the local jurisdiction shall
submit to the Commission, as program amendments
or program refinements,:.-any proposed changes
that are necessary to correct those deficiencies.

(3) Local project approvals .granted under a part of a
program that the Commission has determined to be
deficient shall be null and void after notice
of the deficiency.

On June 2, 1993, the Commission voted on and passed a Resolution
declaring the exemption provisions of Anne Arundel County's

Critical Area Program to be inconsistent with the Criteria.

In particular, the.Commission resolved that:
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The provisions of the Anne Arundel County Code Article
28, Title 15, Section 3, Paragraph (4).which provide
'The proposed subdivisions that were place by the
County on the waiting list for a water or wastewater
allocation that had complied with the provisions of
Bills No. 42-86 or 90-86 are exempt from this
Ordinance' are not consistent with COMAR 27.01 and
the Critical Area Law...
There is no dispute that the part of the local program which the
commission determined to be deficient includes the exemption
provision which the Planning and Zoning Officer and the Board of
Appeals relied upon to grant final project approval to the
Applicant's plans for Woods Landing II. On June 9,
pursuént to.§ §-1809(1)(1), the County was fcrmally
the Commission Resolution and instructed to submit proposed
changes to remedy the alleged inconsistency between the local
program and the Criteria.

In response to the Commission's Resolution, the Anne Arundel
County Council, after consideration of the issue, passed Bill No.
61-93 on August 12, 1993, which amended the County's local
critical area program. Interestingly enough, however, the
Council once again included the same exemption that has come
under attack. On November 3, 1994, shortly after oral argument
was heard in this case, the County's new local program was
approved by the Critical Areas Commission, after the exemption
provision was again found to be in conflict and deleted.

Both the Chesapeake Bay Critical Areas Commission and Woods

Landing Community Association, Inc., argue that the legislative

action of the Commission require this Court to review the Woods

Landing II Project under the County Program without consideration
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of the ”nﬁll and void" Section 3 exemption, even if, as the Court
has already held, the Board correqtly applied the County Program
as of February 19, 1993. 1In so doing, it is furthered, the Court
will find that.the Projeét does not satisfy a large number of the
County Program requirements.? |

In response, Woods Landing II Joint Venture offers four
arguments to the contrary:

A. Assuming, arguendo, that the Commission's June
2, 1993 resolution is either legislative or
quasi-legislative, and that it operates to change
the law, then adoption of the resolution violates
the State Administrative Procedure Act.

The Commission's adoption of the June 2nd
resolution is not a legislative act, nor a
quasi-legislative act, but rather is merely
another fact or circumstance that could have
been considered by the Board, as well as by
this Court, if the fact had been in the
Board's record.

Because the fact of the Commission's adoption
of the June 2nd resolution was not in the
Board's record, neither the Board, nor this
Court, may consider it.

Even if the Commission's adoption of the June

2nd resolution changed the law, either as a
.legislative,. quasi-legislative, or some other

kind. ‘of act, the court may not apply the

"new law" in the absence of a clear expression

of intent that the "new law" is to operate

retrospectively.

In light of the above arguments, and the applicable responses

thereto, this Court will determine the effect of the Commission's

June 2nd below.

2 gee Memorandum of Intervenor/Appellant, filed June 28,
1993, pp. 16-18. '
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A. Administrative Procedures Act
Tn arguing that the Commission Resolution violated the
Administrative Prdcedures Act, Appellee points out that the

Chairman of the Chesapeake Bay Critical Area Commission, in his

Memorandum of Intervenor/Appellant,; characterizes the
Commission's action under § 8-1809(1) as "legislative," and
argues that it "changes" the law.that the court must apply in
this caseﬁ Following that line of reasoning, Woods Landing Ii
Joint Venture asserts that if § 8-1809(1) does operate to
delegate to ﬁhe Commission quasi-legislative powers, thus
enabling it to change the law, then any action the Commission
takes pursuant to that section must follow the procedures set
forth in_Subtitle 1 of the Administrative Procedures Act. See
Md. Code Ann., State Go?'t § 10-102 (1993). Among those
procedures that must be followed are: (1) preliminary review by
the Joint Committee on Administrative, Executive, and Legislative
Review; (2) publication in the Maryland Register; (3) public
comment; and (4) notice of adoption. Id., §§ 10-110 through 10-
117. Joint Venture II points out that the Commission neither
attempted nor completed any of the mandatory procedural
requirements of the Administrative Procedure Act when it adopted
its June 2nd .resolution. | 4

Though enlightening, this Court finds that Apbellee“s
argument concerning the Commission's compliance, or lack thereof,
‘with the Administrative Procedures Act is misplaced. Woods

Landing II Joint Venture raises the issue of the APA because it
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believes that the Commission, through its gquasi-legislative
powers; has the authority to change the law. That construct is
not true; the Commission can not and does not change the law,
what it can and did do ie'compel a local jurisdiction to adopt
State law when it notices a conflict or inconsistency between a
local program and the State Criteria.l Stated another way, the
Commission's Resolution did not change the State's Critical Area
Criteria, it enforced that criteria by eliminating those aspects
of Anne Arundel éounty's local program that failed to comply with
the Commissioh's Program. Therefore, this Court finds that
compliance with the procedural requirements of the Administrative

Procedures Act was not necessary.

B. Commission's Action Was Neither Legislative Nor Quasi-
Legislative, But Was Merely a Fact That Should Have Been
Considered By the Board, and This Court, Had That Fact Been in
the Board's Record.

Appellee argues that adoption by the Commission of its June
2nd resolution affecting portions of Anne Arundel County s local
program did not change the law_ that this Court must apply in this
case. Spec1flcelly, onds Landlng II asserts that a local
jurisdiction has 90 days in Which to respond to the Commission's
§8-1809(1) action with an appropriate program refinement or
amendment. If the local response is a program amendment, the

Commission has 90 days after acceptance to act on the amendment.

Md. Code Ann., Nat. Res. § 8-1809(o)(1). If the Commission

approves the amendment, the local jurisdiction then has 120 days"

to incorporate the amendment into its local program. Id., § 8-
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1809(0)(2). Woods Landing II suggests that then, and only then,
is the law changed.

With its position Appellee overlooks the clear language
of § 8-1809(1)(3). Agaiﬁ, it states unequivocally that "[llocal
project approvals granted under a part of a program that the
Commission has determined to be deficient shall be null and void
after notice of the deficiency." While Woods Landing II is
correct'about the time.requirements that must be honored
with respect to program amendments and refinements, there 1s no
authority to suggest that any local project approval granted

under a deficient part of a local program receives a similar stay

of execution. The clear language mandates that the project

approval is "null and void after notice of the deficiency," not
somewhere within the following 300 days.? Approvals greﬁted
under such deficiencies are not merely suspended pending
amendments or refinements, they seek to exist as of the time of
notice. Orice the Commission notifies the County of a deficient
regulation by way of resolution, the General Assembly hae

declared that regulation to be null and void.

If Appellee's position were correct, it theoretically
could take up to 300 days for the project approval
to become null and void:

90 days to refine or amend
+ 90 days to act on the amendment
+ 120 days to incorporate the amendment

300 days before the project approval became null and void
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C. Because the Fact of the Commission's Adoption of the June
ond Resolution Was Not in the Board's Record, Neither the Board,
Nor This Court, May Consider It.

Appellee argues that because the Commission's June 2nd
resolution is not a change in the law, from either a legislative
or judicial source, the resolution, as well as the Commission's
action in adopting it, is merely a fact or circumstance that is
not in the Board's record. Therefore, the resolution cannot be
considered by.the Court in its review of the Board's decision.

To a large extent Woods Landing II is correct. The Court of
Appeals has delineated the role and function of a court in
reviewing a decision made by an administrative agency such as the
Board of Appeals:

[I]n reviewing zoning or rezoning by the Board, acting
in its legislative capacity, the function of the Court
is a narrow one. [Citations Omitted]. Unless the
action was arbitrary, capricious, unreasonable,
discriminatory or beyond statutory or constitutional
limitations, the courts cannot set it aside. And, to
make such determination we must review the action of
Board in the light of the facts presented and
conditions as they existed as of the date of the

Board's action.

Bishop v. Board of County Comm'rs of Prinde'George's County, 230

Md. 494, 501, 187 A.2d 851, 854-55 (1963). 1In light of the

facts presented and conditions as they existed on February 18,

1993, this Court has already determined that the Board of Appeals

was correct in its application of the law, specifically the
exemption provision of the Anne Arundel County's Local Program,

as it existed at that time. See Part I of this Opinion.
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However the analysis does not and can not end there. The
problem for Woods Landing II Joint Venéure is that subsequent to
the Board's decision the exemption provision in Bill No. 49-88,
upon which its approval fests, was declared null and void and
thus no longer exists. The Commission, through the authority
granted to it by the General Assembly, found the bill to be in
conflict with State law and declared it to be null and void. “For
this Court to affirm the decision of ﬁhe Bdard of Appeals without
taking into account the subsequent actions by the Commission in
(1) sending formal notice of its resolution pursuant to §8-
1809(1)(3), and (2) in finally approving the amended Local
Program (with the exemption provision deleted) would require
application of a statute that is no longer légally recognizable
law. This Court is not in a position to apply such laﬁg and as
such declines to do so. If Woods Landing II seeks to rely on the
exemption provision which at this time no longer exists,.the only
feasible argument available to them is that the §8-1809(1)(3)
resolution does not apply retroactively. It.ié this contention

that this Court will next address.

D. Even if the Commission's Adoption of the June 2nd Resolution
Changed the Law, Either as a Legislative, Quasi-Legislative, or
Some Other Kind of Act, the Court May Not Apply the "New Law" in
the Absence of a Clear Expression of Intent that the "New Law" is
to Operate Retrospectively.

The Chairman of the Chesapeake Bay Critical Areas Commission
asserts that this Court is compelled to review the Woods Landing

IT Joint Venture Project under the recently approved County

18 -




Program without consideration of the § .3 exemption. Stated

another way, the Commission's June 2nd Resolution should have the

retroactive effect of voiding the final project approval obtained

by the Joint Venture some time earlier. In support of that
position, the Chairman directs the Court's attention to the cases

of Yorkdale Corp. v. Powell, 237 Md. 121, 205 A.2d 269 (1964),

Changing Point, Inc. v. Maryland Health Resources Planning

Comm'n, 87 Md. App. 141, 589 A.2d 502 (1991), and Enviro-Gro v.

‘Bockelmann, 88 Md. App. 323, 594 A.2d 1190 (1991).

Woods Landing II strongly disagrees. It suggests that the
long-standing proposition, that an appellate court must
ordinarily apply existing law to cases it 1is considering, is no
longer a correct statement of the law in Marvland. Changing

Point, Inc. is again cited as controlling authority to support

this conclusion.

In Janda v. General Motors Corp., 237 Md. 161, 205 A.2d4 228

(1964), the Court of Appeals summarized several rules of
statutory construction regarding prospective versus retroactive

application of statutes. The fourth rule stated by the Court was

that a:

"statute which affects or controls a matter still in
litigation when it became law will be applied by the
court reviewing the case at the time the statute
takes effect although it was not yet law when the
decision appealed from was rendered, even if matters
or .claims of substance (not constitutionally
protected), as distinguished from matters procedural
or those affecting the remedy are involved, unless
the Legislature intended the contrary."

Id., at 169, 205 A.2d at 228.
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- gimilarly, the Court in Yorkdale, cited supra, stated that:

"a changed in the law after a decision below and before
a final decision by the appellate. court will be applied
by that Court unless vested or accrued substantive-
rights would be disturbed’or unless the legislature
shows a contrary intent."

1d., at 124, 205 A.2d at 271.

However, some years later, in washington Suburban Sanitary

Commission v. Riverdale Heights Volunteer Fire Co., 308 Md. 556,

520 A.2d 1319-(1987),'the Court at least partially reconsidered
its position on the issue of retroactivity and held that "because
it is inconsiétent with the general body of Mafyland law on the
subject, the fourth rule in Janda is disapproved." "Id., at 565,
.520 A.2d at 1319.
Wwhat concerns this Court is that while the fourth rule in

Janda has been expressly overruled, it would seem that the rule
stated in Yorkdale, which was a zoning case, is still good law.

In resolving this issue, the Court acknowledges that this 1is not

the first case since Washington Suburban Sanitary Commission

where this dilemma has surfaced. Specifically, in Enviro-Gro v.

Bockelmann, cited supra, the Céurt of Special Appeals noted its
concern in footnote 17:

Janda's fourth holding was expressly "disapproved"
in Riverdale Heights Fire Co.,..., & case involving
the application of an immunity statute. Yorkdale and
the zoning and other cases we have cited were not
overruled in Riverdale Heights, although the
court's reasoning in rejecting Janda's "fourth
rule" causes us some concern. We note, however,
that it was somewhat limited to that factual
situation, thus apparently not applicable to
dissimilar factual cases. Due to the long and
consistent body of law from Schooner Peggy to
Yorkdale and subsequent thereto, we perceive
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t+hat the Yorkdale rule still applies in zoning
cases generally, and this case specifically,
until overruled or disapproved by hlgher
authority, or by the leglslature.

After conducting its own review, this Court agrees with the
Court of Special Appeals and.finds that the "Yorkdale rule" still
does apply in zoning cases. In addition to the guidance provided
by the Court of Special Appeals, this 